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CHAPTER ONE
| NTRODUCTI ON: THE NEW PROM SE OF | NTERNATI ONAL CRI M NAL LAW

1.1 Introduction

This thesis argues that international crimnal law (ICL),
like rmunicipal crimnal law and practice, has until the
adoption of the Rone Statute of the international crimna

court focused on the liability of perpetrators rather than
the interests of victins of international crines. This
reflects the view that crimnal acts are considered first
as wongs against the entire society and that mneasures
taken as remedy focus on disrupted societal order. At the
international |evel, punishnment of those responsible for
international crimes such as war crines, crimes against
humanity and genocide is regarded as a neans of restoring
international peace and security. Wile this 1is not
problematic in itself, as ultimtely international peace
and security is expected to underpin nost, if not al

international action as the key animator, it is argued that
a narrow conception of what is, or what should consist of
holistic peace and security, coupled with the politics of
the nmoment inform the woeful plight of victins of
international crimes. |Indeed, the <concerns of victins
including the recognition of and restitution to them has
been, and for the large part still is, an incidental issue,

both at the domestic and international plane

As one woul d expect, concerns of ‘international peace and
security’ have inforned all international action to punish
perpetrators of gross human rights violations at the

i nt ernati onal | evel . A cursory survey of such



i npl enentation frameworks bear this out. The precursor
initiatives in ICL are the International Mlitary Tribunal
(I M) at Nurenberg® and the International Mlitary Tribunal
for the Far East at Tokyo® established by the Allied Powers
at the end of WNI to try German and Japanese responsible
for major international crimes conmitted during that war.
The Allied Powers had jointly articulated the view that the
threat posed to the international order by expansionist
Nazi Germany and Inperial Japan nust attract international
condemmation and retribution.® The establishnent of the |M
at Nurenmberg nmandated to prosecute those responsible for
crimes against humanity, war crinmes and crinmes against
peace is considered to have planted the seed of
contenporary | CL 4

VWile World War Il has cone to be known for the |arge
civilian casualties and mllions of survivors affected by
it, wvictins concerns were hardly articulated at the

1 Charter of the International Mlitary Tribunal (Nur enberg
Charter) annexed to the London Agreenment of 8" August 1945
between the United States, France, United Kingdom (and Northern
I rel and) and the Soviet Union

2 Charter of the International Mlitary Tribunal For the Far East
(Tokyo Tribunal) approved by the suprene Commander of the Allied
Powers, General MacArthur on 19" January 1946 as anended by
order of Supreme Commander, general Headquarters, APO 500, 26h

April 1946
8 See notably the Moscow Declaration of 30'" October 1943 signed by
Roosevel t, Churchill and Stalin reprinted in Mdurris & Scharf, Vol

2 (1998) 470 from 38 AJIL (Supp. 1944) See al so Bierzanek, R *VWar
Crinmes: History and Definition” in Bassiouni, MC & Nanda, Ved P A
Treatise on International Crimnal Law (1973) 559-586 at 573
detailing various declarations affirmng that no war crimnal
woul d go unpuni shed

Nur emberg established the principles that underpin ICL, the nopst
important being individual crimnal responsibility. These are
contained in the Nurenberg Principles adopted by the UN GCeneral
Assenbly. See Gen Assenbly resolution UN GA Res 95/1 of 11th
Decenber 1946. See al so chapter two



trials.® In fact, the focus of the trials was to punish
maj or war crimnals rather than address specific victins’
concerns in their own right.® Consequently, victims nostly
featured as a statistic to depict the horror of the war and
thus served to aggravate the blane attributable to those
indicted. After all, the trials were justified by the fact
t hat waging a war of aggression had jeopardized
i nternational peace and security, which becane the
centrepi ece of the proceedings.” Many years later, there
have been various corrective initiatives, judicial and
extra judicial, seeking the recognition of, and attention
to the plight of World War Il victims.®

Al'l post-Nurenberg initiatives ainmed at creating a coherent
body of international crimnal |aw and institutions created
to enforce ICL have all been justified by considerations of
internati onal peace and security.?® The Statutes of the
International Crinmnal Tribunal for Rwanda (ICTR),*° the

I nt ernati onal Cri m nal Tri bunal for t he For mer

5 The total estinmated hunan loss of life caused by Wrld War Il was
roughly 62 mllion people, of whom 37 mllion were civilians. See
W ki pedi a, t he free encycl opedi a , accessi bl e at
<http://en.w ki pedia.org/wi ki/World_War_I|_casualti es> (accessed
on 10'" January 2006)

6 Art 2 Statute of the IMI (Nuremberg Charter) art 2 Tokyo Charter

7 Infra note

See for instance, the novenent relating to crinmes commtted
agai nst wonmen and the Tokyo Wonen’s Tribunal discussed in the
next chapter

Following the adoption of the Nuremberg Principles by the
International Law Conmission (ILC) on request by the UN General

Assenbly, codification efforts ained at compiling a draft
international crimnal code focused only on crines wth a
political element and which concerned the nmmintenance of
i nternational peace and security. See Sunga, Lyal S The Energing
System of International Criminal Law Devel opments in Codification
and I nplenmentation (1997) 45. Also General Assenmbly Resol ution
177 (I11) of 21 Nov 1947

10 UN Security Council Resolutions 955 (1994) of 8 Novenber 1994 on
the establishment of the ICTR and resolution 827 (1993) of 25 My
1993 on the establishment of the ICTY



Yugosl avi a(1 CTY)!! and that of the special Court for Sierra
Leone (SCSL) clearly articulate that the inperative to try
‘those who bear the highest responsibility’ for genocide,
war crinmes and crines against humanity is in the interest
of international peace and security.'? Wthout delving into
a scrutiny of the issues reserved for the next chapter, it
is pertinent to note that whereas a contrary position is
not proposed, a broader understanding of the elenents that
i npact on peace and security of societies is urged. To
repeat, this has not been the case. The problemlies in the
view, msguided at that, that to punish those nost
responsible for crines is a guarantee for peace in post
conflict societies. There is greater nerit to adopt a
hol i stic approach to such a situation, which would dictate
t hat establishing accountability for international crines
nmeans that victins’ concerns beyond prosecutions have to be
addressed. In fact, it is often the case that rather than
trials, wvictimse my prefer mechanisns that focus on
restoration, rehabi litation, menori al i sation and

reparations. '3

A cursory glance at normative framework of
the tribunals, and their subsequent practices thus reflect
the fringe position of the victim in I1CL* Victins
interests are only addressed within the general objective

of maintaining international peace and security, wthin

11 Resol ution 827 (1993) of 25 May 1993 on the establishnment of the
ICTY also the recent SC resolution 1593 (2005) referring Darfur
for investigation by the ICC

The Security Council has always, in establishing international
crimnal tribunals, expressed that it is acting wthin its
mandat e under Chapter VII of the United Nations Charter (UN
Charter). Tadic v Prosecutor has confirned legality of |CTY
prosecutions arguing that the SC acted on behalf of the
international comunity, and squarely wthin its nandate in
establishing the ICTY. See simlarly Akayesu v Prosecutor (ICTR)

13 Infra note 65

14 See chapter two
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whi ch, perhaps, their rights will not be violated again.t®
VWhereas, this approach rightly assunes that the absence of
peace and security creates an environment in which nore
victinms may be generated, it blinds itself to the fact that
there are specific concerns that nust be dealt with as a
consequence of the violation of victims' rights.?*®

Al t hough the international crimnal court (I1CC) which is
8

vested with the power'” to try persons for genocide,®® crines
agai nst humanity,® and war crines?® is still founded on the
premise of ‘international peace and security’,?’ the Rone

Statute shifts the paradigm of ICL in so far as it
recogni zes that taking account of victins’ concerns should
be part of the broader approach to achieving justice, peace

22 For the first

and security in post conflict situations.
time in the history of international crimnal tribunals,
the statute contains nunerous provisions that addresses
various concerns and el aborates a fairly extensive |ist of

the rights of victins of international crimes.?

15 See subsequent sections articulating the extent to which victins’
rights are addressed by the prosecutions per se. Al dana-Pindell,
infra note 65

Violation of a right gives rise to a inperative to renedy the
wr ong. Even at the |evel of state responsibility, an
internationally wongful act attributable to a state gives rise
to an international responsibility of that state to supply
reparations, irrespective of the restoration of peace. See
article 1 ILC Articles on State Responsibility. See also Chorzow
Factory Case (PClJ)

16

17 Art 5 Rone Statute
18 Art 6 Rome Statute
19 Art 7 Rome Statute
20 Art 8 Rome Statute

21 See Preanbul ar references to the recognition that that com ssion

of crinmes over which the ICC has jurisdiction ‘threaten the
peace, security and well-being of the world’

22 Preanbl e, Rone Statute

23 See section 1.5 bel ow



In the follow ng pages of this study, it is contended that
t he ICC offers a wonderful opportunity  for t he
centralization of victins in the international crimnal
process and the entrenchnent of restorative justice as an
integral elenent of |ICL processes. In this regard, the
thesis sets out to conduct a systematic and conprehensive
study of restorative justice in |ICL by tracing the
devel opnent of the rights of wvictims in crimnal |[|aw
processes bot h in sel ect muni ci pal syst ens and
international crimnal tribunals but with a keener focus on
the operationalisation of the new ‘victins’ reginme’ in the
ICC. In particular, it explores and suggests the principles
for the foregrounding of victins in the processes of the

| CC and nore broadly, international crimnal justice.

Apart from the general problem that one faces when
di scussi ng remedi es in i nt ernati onal | aw- t hat of

term nol ogi cal uncertainty,?*

this study is confronted with
two related challenges, which perhaps render the study
necessary and relevant: the fact that the |ink between
restorative justice and human rights violations has
attracted limted comrentary in acadenmic literature® (a
fact nmore telling within the context of ICL) and the
paucity of wuseful jurisprudence frominternational crimnal

tribunals in this regard, a fact one may attribute to their

limted mandates. In developing principles of reparative
justice and in elucidating the ‘victins’ regine’ in the
Rone Statute, it is recognized that the ICC will inevitably

have to rely on relevant jurisprudence d select nationa

tribunals, international human rights treaty oversight

24 Infra, note 119
25 Cunnen, infra note 55



bodi es however disparately justified. The sparse |ead
provided by international <crimnal tribunals is equally

usef ul . 2®

The objective of the analysis of sone of these tribunals is
fourfold: to trace the developnment of the Ilaw and
jurisprudence relating to the victimin crimnal processes;
ascertain the rights of the victim within the context of
ICL and, in particular, rights relating to restitution;
establish what the Ronme Statute provides in this regard,
and attenpt to trace a trajectory for the devel opnent of
principles by the ICC relating to restitutive justice in
the I1CL process and inplenmentation of other provisions

rel evant to victi nms, notably participation.

1.2 Rethinking i nternational crimnal |aw

As a branch of public i nt ernati onal law (PIL),
international crimnal law (ICL) is concerned with the
prohi bition and processes of punishnment of crinmes which it
el aborates as being of an international character. As noted
by Cassese, it is the body of international rules that
proscribe international «crinmes and require states to
prosecute and punish at |east sonme of those crines. Since
puni shment involves a process (or processes), it also
regul ates international proceedings for prosecuting persons
accused of such crines. ?’

26 See discussion in chapter four

27 Antoni o Cassese, International Criminal Law (2003)15. See also
Cherif M Bassiouni & Ved P Nanda, A Treatise on International
Crimnal Law (1973); Ilias Bantekas & Susan Nash, International

Crimnal Law (2003); John Dugard & Christine van den Wngeart,
(eds) International Crimnal Law and Procedure (1996)



It has been variously suggest ed t hat t he term
“international crimnal law is inaccurate as far as it is
suggestive of a distinct, coherent system of a branch of
PIL, concluding that ‘norns of international crimnal |[|aw
form neither a coherent nor integrated systeni and that
“currently established nechanisns do not provide a panacea
to correct this situation '22 ICL is indeed a body of law in
devel opnent. VWiile there is in place a handy system of
norms and practices, one cannot exactly speak of a unified
system of |CL, ‘characterized by broad and coherent
mat eri al coverage as well as fair and effective
institutional inplenentation.’?® There seems to be agreenent
that the arrival of the ICC has changed, or perhaps nore
accurately, wll change this, in so far as it wll
streamine and develop further this body of law hitherto

mar ked by ad hoc arrangenents. 3°

That aside, two issues related to this accepted definition
of 1CL need to be addressed here, one raised by Cassese but
whi ch may not be of nuch relevance to this study while the
other, which arises from devel opnents introduced by the
Rone Statute. First, Cassese wonders why not the definition
of ICL should not incorporate, and indeed suggests that it
shoul d incorporate recognition of the ‘national elenment’ of
ICL, given its notable significance at |east in devel opnent
and inplenmentation of ICL.3% Whereas it is desirable that

28 See Sunga (1997) supra note 9 at 2-8 whose work investigates the

state of |ICL which has devel oped by | eaps and bounds since
’o Nur ember g; Cassese, supra note 28 at 16-19
I bid

30 See generally Dinah Shelton (ed) International Cines, Peace and

Human Rights: The Role of the International Criminal Court (
2000);

81 See Cassese (2003) 1-2 who suggests that a contenporary
conception of |ICL should include various fundamental questions



the notion of ICL should recognize the national sphere, for
its inmportant role in ICL, it is submtted that the utility
of such recognition is not imrediately apparent. Further,
this suggestion seens to reflect, wongly so, that ‘the
nati onal aspect’ is insignificant in other related branches
of Public International Law (PIL) such as human rights,
which equally has, though to a l|esser extent, benefited
from its interplay wth nunicipal systens. This thesis
therefore downplays this specific definitional aspect of
ICL as the exclusion of ‘the national aspect’ in a
definition of ICL has not limted its selective

fertilization by jurisprudence fromthe donestic sphere.3?

To return to the second issue, per haps of greater
i nportance and relevance to this thesis: ‘representation’
of the victimin a definition of ICL, in light of the new
paradigm of ICL contained in the Rone Statute. In |light of
t hese devel opnents, discussed in sone detail |ater on, the
question is whether the ‘classical’ conceptualization of
ICL outlined above is tenable, and whether a rethink is
necessary. Wile this may be a question fit for a broader
inquiry beyond the scope of this study, it is opined that
that definition 1is reflective of the ‘old order’,
representing dated institutions, practices, philosophy and
ways of thinking. To take cue from the victim rights
novenment in which activists urged a redefinition of crine

relating to the role played by national courts in ICL on account
that: they have contributed enornmously to developnent of |[|CL;
international tribunals take into account domestic case |aw, that
the 1CC is conplenentary to domestic courts and that
international tribunals rely on state cooperation for effective
i mpl ement ati on of their mandates

In a later chapter the contribution of donestic law to ICL is
discussed in the context of the foundational principles that
govern ICL, including the place of victims in |ICL

32

10



and thus crimnal law to reflect a ‘deserved place for
victims, the new nodel of ICL nust inform new ways in
international crimnal justice.®® The new role and place of
victimse in this system should conceptually underpin all
aspects of ICL starting at the definitional level. This
task nmust lie in the lap of the Court itself as it begins
to establish jurisprudence in light of its overarching
station in the ICL framework. This proposition in no way
purposes to nake a neal of issues of basic definition, as
| ong as sound jurisprudence reflective of the ICC s nmandate

energes fromearly on in the Court’s work.

Granted, ICL is a relatively new branch of PIL, having
devel oped through various institutions since Nurenberg;3*
and that it is not yet a coherent, self-sufficient system
and that as a developing body of law, ‘its substantive, as
well as procedural elenents continue to evolve through

conpl ex processes’.>®

Its incoherence, when identified, is
said to be partially attributable to the node of its
devel opment.®®  While nost branches of PIL such as
international human rights law (IHRL) and humanitarian |aw
(IHL) have energed and devel oped through conventional norm
generation processes (treaties), | CL has devel oped
pi eceneal , through wvarious institutions. As wll be

advanced further on, apart fromthe fixation with a narrow

33 See Carrie J. Nebur Eisnaugle ‘An international “truth

comm ssion": wutilizing restorative justice as an alternative to
retribution’ (2003) 36 Vanderbilt Journal of Transnational Law
209- 241 at 213

34 Cassese (2003) 16; Sunga (1997) 7

35 Cassese (2003) 17; Sunga (1997) 7 The adoption of the statutes of
the ad hoc tribunals ICIR, and ICTY and 1CC have further
contributed to the devel opment of the substance and procedure of
I CL. See further authorities

36 Rome statute has contributed in consolidating the devel opments in
I CL over the last 50 yrs, but we are not yet there

11



concept of ‘international peace and security’ as the
rational e for creating such institutions, their
establi shnent and operation in disparate contexts in which
they have been rationalized by, and subject to differing
factors is part of an array of factors responsible for the
rel egation of victins in international crimnal |aw

1.3 Victinse in ICL-Retribution as a foundational paradigm
of (I1CL)

One basic argunent advanced in this thesis is that |ICL,
like municipal crimnal law from which it has °‘borrowed
various aspects (at |east sonme of the mmjor systens) is
founded on a retributive nodel of justice that focuses on
the perpetrator both as a target of crimnal sanction and
beneficiary of due process guarantees and that this led to
the relegation of the victim of crine to a peripheral role
in proceedings before international crimmnal tribunals. An
exam nation  of domestic crimnal systens that have
i nfluenced the content and processes of ICL as well as
international crimnal tribunals, a task reserved for a

subsequent chapter bears this out.?3’

It has been rightly observed by various comentators that
in societies that predate the western-style centralised
state, the current dual legal system that draws a
di stinction between crimnal and civil sanctions did not

exist.3 The gradual centralisation of political power

37 Chapter 2 examines the place of victinms in the processes of

international crinnal tribunals

38 Richard Boldt ‘Restitution, criminal law and the ideology of
individuality (1986) 77 Journal CrimL & Crimnology 969-1022 at
981



oversaw the devel opment of this dichotony with the effect
that the inposition of crimnal sanction for wong doing
was ‘appropriated’ by the state in pursuit of what one
comrentator has pejoratively labelled ‘fictive interests of

the collective’ .3°

Since this ‘appropriation of the right of the victim of
crime to enforce remedies for injury, the notion of
crimnal trial has entailed the deploynment of the power of
the state to restrain individuals from certain fornms of
conduct through inposition of crimnal sanction® In this
arrangenent therefore, crimnal procedure is said to be
about defendants and that the interests of the victins are,
‘supposed to be subsunmed under the general public
interest.’ 4! The underpinning justification of this is the
mai nt enance of public order and the peaceful coexistence
within the state or society indicating that crimna
conduct is of greater concern to the larger polity than the
i ndividual victim to whom direct injury nmay have been
caused, or their fanmily.“> Wth this approach, the
of fenders’ punishnent constitutes ‘pay off’ to society

43

instead of the victim Consequently, the victim of crinme

is said to benefit indirectly when sanction is nmeted out to

39 Ibid. See chapter 3 for the origins of the victins novement and

the argunment for ‘restitutionary nodel of justice

Chapter 3 considers the progressive relegation of victins of

crime within crimnal process in select jurisdictions and the

movenments in some of these donestic systens to reassert the place

of victins

41 Ybo Buruma ‘Doubts on the upsurge of the victinmis role in
criminal law in Hendrik Kaptein & Marijke Kaptein (eds) Crineg,
Victims and Justice: Essays on Principles and Practice (2004) 1-
15 at 1 [Hanpshire: Ashgate Publishi ng House]

42 See Bol dt, supra note 38

43 Buruma, supra note 41

40
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a perpetrator. Comrentators point to the ‘promse of non

repetition’ as the main gain by the victim*

The result of this enphasis has been the subordination of
the victim to the ‘greater good” of society and hence
preponderant focus on the perpetrator rather than victins
of crime, with the latter featuring in the crimnal process
only as state witness. Ganted the deterrent function of
prosecution, questionable as it may be, this approach view
seens to blind itself to at |least two facts: that the real
i njustice occasioned by crimnal conduct is the loss and
harm suffered by the victim, and that while it may be
contented that crimnal trial indirectly responds to the
victims injury, it is not suited to address all concerns
raised by victimzation. The result is that the victimis
not only marginalized in the process, but no attenpt is
made to repair the injury incurred.

At the donestic level, the problens of the crimnal justice
system so structured spawned the victins’ novenent in a
nunmber of jurisdictions notably the USA that chanpioned
victims’ rights in the crimnal justice system®* These
efforts in search of an inclusive and victimsensitive
paradi gm planted the seed of the restorative approach to
crimnal justice that has gained increasing prom nence in
some countries.*® Some of the gains at this level were

44 Though not entirely uncontested, it is often asserted that when

the deterrent function of punishnent is achieved, the victimof a
specific crinme may rest in the assurance that the same will not
be repeated

On the origins of the victins’ novenent, see for instance Lynne N
Henderson, “The Wongs of victinms’ rights’ (1985) 37 Stanford LR
937-1021. Chapter 3 considers in sonme detail the victinms nmovenent
in select jurisdictions

46 | bid

45
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seized upon by the nmuted ‘victins novenent’ at the
i nt er nati onal | evel in the late 80s and have found

expression in the Rome Statute.*’

Before this inportant mlestone, international crimnal |aw
had followed the tradition in the major national crimnmna

justice systens where, in spite of some refornms, victins
still play a fringe role in the crimnal justice
processes.*® As such, victims of international crinmes have
continued to be dissatisfied wth the initiatives at the
i nt ernati onal | evel through which international | aw
proscriptions against genocide, war crines and crines
agai nst humanity have been enforced since Wrld War 11.%° By
urging creativity in interpretation, this work considers
the adequacy of and the operationalisation of specific

victimrights inaugurated by the Rone Statute.

1.4 Introducing restorative justice in ICL: new way of
t hi nki ng?

The term ‘restorative justice does not lend itself to easy
definition. As a general concept, it consists of ‘a w de-
rangi ng nmovenent ..seeking to transform the systens that are
in place to deal with interpersonal and intergroup
conflict” and that ‘.definitions vary from this basic
prem se, evidenced by subtle differences in the goals and
met hods that make up a restorative paradigm’'®® I|f what

Ei snaugl e considers as the basic premse of restorative

47 See chapter 2 and 3

48 Chapter 2

49 The next chapter discusses this in sone detail

50 See Eisnaugle supra note 33 at 211 quoting Peggy Hutchison &

Harnmon Way, Wat |s Restorative Justice?, New Wrld Qutl ook,
July/ Aug. 1999, at 4

15



justice is accurate, an inmmediate niggling problem to
which this section returns later, presents itself: that of
regarding a crinme not just as a conflict, but an

i nt erpersonal conflict.>?

Lanenting the lack of preciseness in definition, Coben &
Har|l ey observe that it may be considered an unbrella term
for a spectrum of practices used in association with the
crimnal justice system but nore generally, to describe
approaches to dispute resolution in disparate settings such
as nei ghbourhoods, schools, and workplaces.®® This work
restricts itself to restorative justice as may be
applicable wthin the crimnal justice setting, in

particular within |CL >3

O wide inport, the term has been used interchangeably wth

‘“transformational’” or ‘transitional’ justice to describe

51 Infra note. See Guttler on the redefinition of crime by the
restorative justice novenent

52 James Coben & Penelope Harley ‘Intentional conversations about

restorative justice, Mediation and the practice of |law (2004) 25
Hamine J. Pub. L. & Pol'y 235-334 at 239. Janes Coben & Penel ope
Harl ey at 240

53 Restorative justice approaches which have been increasingly
deployed in the dispute resolution field both at nunicipal I|evel
and internationally are not I|imted to their relevance as a
response to crine. In some jurisdictions where the concept is
recogni zed, restorative approaches are increasingly wused in
conflicts that do not disclose a crinme, including problenms in
schools (bullying, truancy); workplaces (labour disputes, sexual
harassnment) ; and wi thin fam lies (child wel f are, famly
violence). See in this regard Janes Coben & Penel ope Harley supra
note; Pennell and Burford (1996); Mark S. Unrbreit, Robert B.
Coates, Betty Vos, Comunity Peacemaking Project: Responding to
Hate Crines, Hate Incidents, Intolerance and Violence through
Restorative Justice Dialogue (2002) (using five comunity cases
to exam ne a range of types of hate crimes, types of communities
and uses of di al ogue), avail abl e at <http://0-
ssw. che. um. edu. i nnopac. up. ac. za: 80/ rj p/ Resour ces/ Resour ce. ht n»
(accessed on 25 Novemnber 2005)

16



the work of truth and reconciliation conmissions.® As this
wor k considers a nunber of case studies specifically South
Africa and Rwanda, this is particularly relevant especially
in situations where such mechani sns have been depl oyed as
the sole, or part of an array of responses to nmss
atrocities that may invoke the operation of ICL.

Restorative justice is not just a set of practices or
processes bereft of a ‘philosophical’ or teleological
underpi nning. Cunnen agrees wth the identification of
restorative justice and reparations for human rights abuses

as both practices and a set of values.®®

In the sanme vein,
Coben & Harley conceive restorative justice beyond specific
practices to include ‘a set of principles, and even a
phi | osophical approach to life .°® Sinmilarly, Esnaugle
adverts to ‘a set of values and ideals that define a just
reaction to the commssion of a crine and the crine
committer.’®” Wthout inmediately launching into an in-depth
di scussion, sone of identifiable principles or values that

underpin restorative justice include healing and making

54 James Coben & Penelope Harley, supra note 52 at 240. Even nore

| oosely, and perhaps in a manner not particularly relevant to
this study, restorative justice has been enployed in association
with ‘conmunity justice'. Sone authors use them interchangeably.
See for instance, Adrian Lanni ‘The future of comrunity justice
(2005) 40 Harvard Civ Rgts-Civ Lib LR 359. O hers draw a sharp
distinction, for instance Leena Kurki ‘Restorative and Comunity
Justice in the United States’ (2000) 27 Crinme & Just. 235

Chris Cunnen ‘Reparations and restorative justice: responding to
gross violations of human rights’ in Heather Strang & John
Braithwaite, Restorative Justice and Civil Society (2001) 83-98
at 93 [Canbridge: Canbridge University Press] 87; See also John
Braithwaite & Heather Strang ‘Introduction: Restorative Justice

55

and Civil Soci ety’ in Heather Strang & John Braithwaite,
Restorative Justice and Civil Society (2001) at
56 James Coben & Penel ope Harl ey, 240

57 Ei snaugl e, supra note 33 at 211

17



amends, ®°® reconciliation,® guarantee against repetition of
crime(s)® and restoration® or repairing harm caused to
victins that may entail ‘offering some form of recompense
involving where possible restitution, conpensation and
reparation.® The challenge, if one thinks of it as such, is
to apply restorative justice appropriately to international

crimnal |aw and nore specifically, to the work of the |ICC

As a process, restorative justice ‘brings[s] together those
affected to establish truth and provide a framework for

reconciliation.’?®3

Conceived as such, the three nost
conmonly used practices are victim offender nediation®
noted for its advantages within the crinminal setting;®®

family group conferencing, ® and circles.® Additionally, and

58 See Braithwaite & Strang in Heather Strang & John Braithwaite,
supra note 55 at

59 Cunnen, supra note 55 at 88

60 Cunnen, at 92

61 I bid

22 See Pettit & Braithwaite (1993) at cited in Cunnen, supra at 94
I bid

64 Victimoffender mediation involves the face-to-face neeting of

victim and offender after the careful preparation of each party
by a skilled, specially trained nediator. The neetings are
facilitated by the nediator who has the responsibility to ensure
a safe and confortable environment. On nediation as a social
process of conflict resolution, see generally Robert A. Baruch
Bush & Joseph P. Folger, The Prom se of Mediation: Responding to
Conflict Through Enpowernent and Recognition (1994); Christopher
W Moore, The Mediation Process: Practi cal Strategies for
Resol ving Conflict, 2nd Edition (1996)

65 One advantage of victimoffender mediation is that it offers
of fenders a chance to initiate voluntary reparation to their
victims, which reparation is not limted to financial paynents

but may include an apology and explanation of how the offence
came about, as well as work for the victim work for a community
cause chosen by the victim or a specific undertaking (e.g. to
attend a counselling course) See Janmes Coben & Penelope Harl ey,
241; Tony F. Marshall, Restorative Justice: An Overview 8 (Centre
for Restorative Justice & Peacenmking, 1998)

66 The nunber  of participants is expanded in famly group
conferencing to include the offender's famly, the victinls
fam ly or supporters and community contacts of the offender (such
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perhaps of nore relevance to this thesis, the offering of
restitution, the witing of letters of apology, comunity
service, and the use of victim inpact panels or conmunity
reparation boards are considered as restorative justice
practices. 8

For the purposes of this study, as dictated largely by
practical considerations, the term restorative justice is
deployed, in a limted and rather nuanced form As the
di scussi on above denonstrates, because of the multiplicity
of contexts in which restorative justice has been used, one
may be apt to confuse in what respect it is enployed given
its apparent fluidity in neanings attributed to it in such
di sparate contexts. Apart of clarity of demarcation,
delineation is further necessitated by the fact that the
term has largely been deployed in reform debates at
national level and hardly in international |aw, especially
not in ICL.%° This is not to indicate that the principles of
restorative justice are new to public international |aw
Brownlie |locates such principles squarely in the debate on
the law o state responsibility regarding reparations for
human rights violations noting that it is a broad termthat
enconpasses a variety of neasures that may be required of a

def endant state including, but not limted to restitution,

as a teacher, neighbour, enployer) who are interested in offering
support or help
67 This is a larger group, expanded to include conmmunity nenbers.
See Janes Coben & Penel ope Harl ey, 241
James Coben & Penel ope Harl ey, 240
Recent debates within the context of ICL relate to how truth and
reconciliation comi ssi ons can be used al ongsi de m xed
international tribunals such as the Special Court in Sierra Leone
as a response to international crimes. See for instance WIIliam
Schabas *‘ Conjoined Twins of justice? The Sierra Leone Truth and
Reconciliation Conmi ssion and the Special Court’ 2 (2004) Journal
of International Crimnal Justice 1082-1099.

68
69
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conpensation, apology, prosecution of responsible persons

and guarantees of non-repetition.’®

The affirmation of restorative justice principles in PIL
notw t hstandi ng, the potential |inks between restorative
justice and human rights violations is not well explored, a
fact attested to by the dearth of literature on the

subj ect.’™ To the advantage of this study, perhaps, the sole

coment by Van Ness makes sone useful , t hough
i nconprehensive reference to the possible Iinks between
restorative justice and criminal law standards.’® It is
useful, if only for the reason that it clarifies a bit nore

the possible paraneters of restorative justice, to
hi ghlight these here wthout delving into an in-depth
di scussion to be returned to later. Perhaps consistent for
restorative justice theory and international crimna
standards is that they both include the requirenent: that
states nust bal ance interests of victins, offenders and the
public; that victins and offenders nust have access to
formal and informal dispute resolution nechanisns; for
conprehensive action in regard to crinme prevention; that
government provide inpartial, formal judicial nechanisns
for victinse and offenders; and that there nust be help for

the conmmunity reintegration of victinms and of fenders. 3

70 lan Brownlie, Public International Law (1998) 460; see also
Dani el Bodansky, John R Crook & Dinah Shelton ‘Righting wongs:
reparations in the articles on state responsibility’ (2002) 96
American JIL 833; Max du Plessis ‘Reparations and International
Law. How are Reparations to be Determined (Past Wong or Current
Ef fects), Against Wiom and Wat Form Should They Take? (2003)
22 Wndsor YB Access to Justice 41

mn See Cunnen, supra note 55 at 83. This is however beyond the scope

of this thesis

Cunnen, supra note 55 at 84

73 Van Ness, supra note quoted in Cunnen, supra at 84. See chapter
four

72



There is no doubt that the perceived shortcom ngs of the
retributive approach to crinme infornmed the victim novenent
both in the US and Europe. This fact nust, as of necessity
i nfluence such an approach at the international |evel.
Howard Zehr, considered as the original thinker in the

restorative justice novenent has stated:

Restorative justice holds that crininal behavi our is
primarily a violation of one individual by another. Wen a

crime is conmitted, it is the victimwho is harmed, not the
state. Instead of the offender owing a debt to society,
whi ch nmust be ‘paid back’ by the offender being subjected
to some form of state inposed punishnment, the offender owes
a specific debt to the victim — which can only be repaid by
maki ng good the damage caused. ’*

I ndeed, the restorative justice novenent rationalised their
proposals with the inability of the existing paradigm
founded solely on punishnent of offenders to deliver
satisfactory justice, especially with respect to victins of

crime. Protagonists advocated for an approach that would
constructively address the interests of the state to fight

crime as well as the concerns of victins.” Measures such as
restitution, reparations, participation and rehabilitation
el aborated further below were identified as being integra

to such an approach. ’®

To clarify, for the purpose of this thesis, restorative
justice is nmeant, a whol esome conception of justice that

seeks to take into account the interests, as far as

74 Howard Zehr The Little Book of Restorative Justice (2002) quoted
i n Henderson supra note 45 at

75 Ibid. See also Cuttler supra note; Strang, Heather Revenge:
Victins and Restorative Justice (2002) 44

e See Allison Mrris & Gabrielle Maxwel|l, Restorative Justice for

Juveniles (2000); Declan Roche, Accountability in Restorative
Justice (2003) 3 who states that four values are contained in
restorative justice: personalism reparation, participation and
reintegration
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possible, of all parties in an international crimnal
prosecution: the international community (substituting the
state at the national |evel) seeking the punishnment of
perpetrators of international crimes and victins. | f
wor kabl e, such an approach would, it is hoped, steer ICL
fromthe current nodel which, to repeat, is premsed on a
paradigm of retribution. Wiile it my be necessary that
reference be nmade to the place and interests of the
previously “dom nant’ parties in | CL nanel y t he
international community (represented by the prosecution)
and perpetrators who enjoy considerable protections, this
thesis seeks to anal yse and advance the victimwthin this
process. lnevitably, nmain focus is on the victim although
reference is made as far as possible to the underlying
function of the ICC as well as countervailing interests of
per petrators.

To repeat, a limted concept of restorative justice that
bundl es together relevant elenments of the traditional

concept of restorative justice is adopted here.””

| ndeed, a
very specific understanding of restorative justice is
assuned, dictated nostly by practical reasons. Apart froma
limted nunber of practices nentioned in the |ast instance-
restitution and apology,’® this thesis |leans nore towards a
view of restorative justice as a philosophy and set of
val ues, some of which are nentioned above, rather than
strict practices or nethods of approaching crimna

justice.

77 Since our main focus of analysis is on the ICC, guidance is

sought from the Rone Statute as far as the mechanisns of bringing
to the fore the rights and concerns of the victimare concerned

78 Supra note 65. Sone nore probable one such as community service
may not conport with the Rome Statute. See chapter four



For practical reasons, it would be ill-advised, and
certainly untenable in light of certain principles of |CL
to adopt restorative justice in the ‘classical’ sense. For
instance, if one indiscrimnately considers restorative
justice as consisting of practices-nediation, circles and
conferencing, these, though nore practically applicable at
national level, my be inpossible to inplement in the
framework of any supranational forum adjudicating |CL
especially the I1CC which is geographically renoved from the
possi ble theatre from where parties to a case (or conflict)
may be. 8°

Another difficulty in adopting restorative justice strictly
as ‘practices,’” which difficulty arises from the view
advanced by restorative justice of crinme as an
i nterpersonal conflict between the perpetrator and victim

is that of identity of those to participate in the process.
G ven that the state is invariably responsible for gross
human rights violations, difficulty arises in considering
the state as a party to the conflict, especially in
identifying proper participants 1in practices such as

medi ati on and circles. 8

A simlar problem does not arise
W th respect to prosecutions seen as a distinct category,

because | CL asserts, as one of its basic tenets, individual

9 For instance, questions of inconpatibility wth fair trial
guarantees and legality nmay arise. These are considered in
chapter four

80 The possibility of a ‘circuit’ |1CC does not necessarily elimnate
obstacl es of nmounting any of the RJ nethods
81 See above Cunnen supra note 55 at 84 on the possibl e inadequacies

that arise from the view of crine as a conflict between two
parties especially where the perpetrator is the state, is conmnon
for gross human rights violations



crimnal responsibility for international crinmes of concern
to the 1CC. %2

There is yet another —reason dictating the view of
restorative justice as a set of values rather than a net hod
or process. This lies in the nature of crimes over which
the 1CC has jurisdiction. CGenocide, war crines and crines
agai nst humanity are clearly crinmes of a serious nature
that carry perenptory obligations at international |aw one
of which is mandatory prosecution as affirnmed by the Rone
Statute.® Invariably referred to as ‘gross human rights
violations’, and ‘grave breaches’ of humanitarian |aw and
nost of which carry an obligation erga omes, they oblige
states, anong other things, to prosecute and to provide
effective redress to victins.® In light of this, the
adoption of approaches that oust or render prosecution

i npossible would not conport with international law?® In

82 See generally Elies Van Sliedregt The crimnal responsibility of

individuals for violations of International Humanitarian Law
(2003) [The Hague: T.MC. Asser Press]; Allison Mrston Danner
‘Quilty associ at i ons: j oi nt crimnal enterprise, command
responsibility, and the developrment of international crimna
law (2005) California LR 75;

83 Rome Statute Preanbular affirmation that the Rome Statute
declares intolerance to inpunity requiring that no perpetrator of

. a gross human rights violations should go unpuni shed
4

See M Cherif Bassiouni International Crimnal Law Vol | Crines
(1999) 44-46 on neaning of obligation erga ommes; lan D
Sei derman, H erarchy in International Law (2001) [Intersenti a:
Hart];

85 See generally lan Seiderman supra; Ben Chigara Ammesty in

International Law. the Legality wunder International Law of
Nati onal Amesty Laws (2002) (on the inapplicability of ammesty
to this order of international crinmes) [Edinburgh Gate Harl ow

Pearson Educational Ltd]; generally Naom Roht-Arriaza (ed)
I mpunity and Human Rights in International Law and Practice
(1995); Diane Orentlicher ‘Settling Accounts: The Duty to
Prosecute Human Rights Violations of a Prior Reginme’ (1990) 100
Yale L.J 25 37; Raquel Al dana- Pi ndel |, “In vindication of
justiciable victinms® rights to truth and justice for state-
sponsored crimes’ (2002) 35 Vanderbilt J Transnat’'|l Law 1399-1501
on the obligation to prosecute at |east the npst serious crines
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fact, a restorative approach would not be inconpatible with
prosecutions, in the case of the I1CC, of crinmes adjudged of
a nost serious nature. |Indeed, one of the values of
restorative justice is the guarantee against repetition,
sonething that trials are said to do, and may indeed offer

in this case. 8

In considering prosecution as part of, or an elenent that
can fulfil at |least one requirement of restorative justice,
this discussion collapses Buruma’s proposed distinction,
and a rather arbitrary one at t hat , between ‘a
fundanmentally non-punitive restorative justice’ and a
‘victim oriented crimnal |aw approach’ neant to include
more rights for victins in the crimnal justice system?’
Since the nore visible refornms inplenmented in a nunber of
western countries may be said to fall nore in the latter
‘category,’ he suggests that this neans that this
‘category’ is ‘basically punitive and not prinmarily damage-
centred or conflict-centred as restorative justice is: the
perpetrator is still in the mddle of the procedure,
al though the victim can have his say as well.’” This
distinction is untenable, or rather inapplicable for our
pur poses for at least two reasons. First, if it is accepted
that participation is a principle of restorative justice,
the refornms in pursuit of the ‘victim oriented crimnal

law clearly define and place them wunder restorative

Cassese, supra note at on crinmes carrying an obligation erga

omes

See Chris Cunnen supra note 5% at 93 noting that some form of

guarantee against repetition is a key value in the restorative

justice literature

87 See Ybo Burumm, supra note 44 at 2. Includes rights such as right
to counsel by victins, discovery of docunents in the prosecution
dossier, information on proceedings and to be heard by prosecutor
in serious crinmes

86
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justice. Secondl y, where the reformed crimnal | aw
framework provides for restitution, as in the case of the
Ronme Statute, it is difficult to sustain this distinction

Here, the concept of restorative justice entails crimna

| aw provisions neant to anplify the victims voice in the
crimnal proceedings in addition to any none punitive
remedies. Any regine that provides such a conposite

framework is, in our view, necessarily restorative.
1.5 What are the rights and concerns of victins?

Al t hough both were defined by their advocacy and assi stance
for victims, the victim novenments in the United States and
that in Europe took two distinct trajectories. Wile the
former focussed on victimrights, the latter dedicated its
efforts to a less confrontational course-that of victim
support . % \Wile references are made to it in this study,
the European novenent is for this reason not particularly
useful in a ‘rights based discourse of restorative justice
such as the one to which this study is dedicated.® The
novenent in the US, which from the start pursued a

O identified various concerns fornul at ed

| egi sl ative agenda,®
as rights of wvictins of crime in the nunicipal crimnal
justice system These included the right to restitution
(conmpensation), participation at the sentencing stage,

assistance in participating in the crimnal justice system

88 For nore on the global ‘victim noverment’, see Heather Strang,
Repair or Revenge (2002) 26-34 [Oxford: Oxford University Press]
89 This is not to assert that the European experience is wthout

progressive developnents in this regard. Victim related regines
in a nunmber of jurisdictions are highlighted |ater on

90 At the federal level, these initiatives led to the convening of
the President’s Task Force on Victinms of Crine. This and other
initiatives at state level are considered in chapter three
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and protection from intimdation by the defence, accused

1

persons or their agents.’ Chapter three returns to this

case study.

As stated in the introduction, the regine established by
the Rome Statute with respect to victins is largely new in
the arena of international crimnal tribunals. The Statute
and the Rules of Procedure and Evi dence (RPE) adopted under
it provide for a fairly extensive catal ogue of rights and
concerns of victinms that for the nobst part reflects, but
al so goes beyond the victim rights novenent in various
muni ci pal jurisdictions. Wile very adoption of the Statute
affirms the now settled standard that it is the right of
victinms of human rights violations to see the perpetrators
of at least the npst egregious crinmes prosecuted,® it
recogni zes that froma victinms standpoint, restitution as
well as rehabilitation nmust be integral to responses to
such crimes. Also inmportant to the process nust be an
effective participation of victinse in the process, which
must be facilitated, coupled with adequate protections in
this regard.®3

The nodalities by which the views and concerns of victins
are to be articulated before the ICC are inscribed in the
RPE, °* while the foundational principle is affirmed in art
68 (3) of the Statute, which enacts that:

[w] here the personal interests of the victins are affected,
the Court shall permt their views and concerns to be

o1 Christopher S Goddu ‘Victims “rights” or fair trial wonged 41

Buffalo LR 245-272 at 245. See also James H Stark & Howard W
CGol dstein The rights of crime victim ACLU Handbook (1985) at 3-4
cited in Goddu (TBA)

92 See Raquel Al dana-Pindell supra note 65 at 1438
93 This thesis analyse the regine on these terns
o4 Section |1l Rules of Procedure and Evidence of the ICC
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presented and considered at stages of the proceedings
determined to be appropriate by the Court and in a manner
which is not prejudicial to or inconsistent with the rights
of the accused and a fair and inpartial trial. Such views
and concerns may be presented by the legal representatives
of the victims where the Court considers it appropriate, in
accordance with the Rules of Procedure and Evi dence.

The thesis considers these concerns and all appurtenant
thereto by analysing relevant provisions in the Statute and
RPE together wth existing jurisprudence in order to
properly locate the victimin the 1CC and by extension ICL
in general. However, keener focus will be on restitution,

and any other novel provisions in ICL introduced by the
| CC.

The inplenentation of this new regine, demands a delicate
bal ance dictated by what has been, and perhaps will remain

the core mission of the ICC or any other international

criminal tribunal .®® Elizabeth Guigou’s conment captures

this aptly:

Such is the magnitude of our mssion: to put the individual
back at the heart of international crimnal justice system
by giving it the nmeans to accord the victinms their rightful
pl ace. A noble task, but one whose difficulty is readily
appreciable by all. Since the aimis to allow the victinmns,
concretely, to becone parties to the international crimnal
proceedi ngs, w thout undermning the effectiveness of the
International Crimnal Court, without diverting it fromits
task of |aw enforcenent®®

95 See art 1 ICIR Statute; art 1 ICTY Statute and art 1 Statute of
the Special Court for Sierra Leone

French Mnister for Justice's statenent at the Paris Sem nar on
Access of Victinms to the International Criminal Court, quoted in
Emily Haslam ‘Victim participation at the International Crim nal
Court: A triumph of hope over experi ence?’ in Domi ni ¢
MacGol drick, Peter Row & Eric Donnely (eds) The Pernmanent
International Crimnal Court: Legal and Policy |ssues’ 315-334 at
316
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This statenent suggests, as argued at length in a later
chapter,® that the individual has hitherto been a
peri pheral player, if at all, in the international crimna

justice system Indeed, this is the fundanental assunption
of this study. While reserving this for later inquiry, it
also identifies a theme that nust run through this
di scourse on victins regine under |CL-that of balancing
their concerns against other considerations be they of a
| egal or operational character, including the Court’s |aw
enforcenent functions which in turn alludes to traditiona

guarantees enjoyed by suspected perpetrators. The rights
and concerns of victinse are briefly discussed below, to
hi ghli ght issues for deeper inquiry at a |ater opportunity.

1.5.1 The right to participate

The Ronme Statute has been praised for revolutionalizing
international law of victims.%® OF relevance to the right to
participate, sone early commentators regard as ‘I andmark’®®
provisions that facilitate victim participation in the
court and cast them beyond their traditional role as
W t nesses in whi ch rol e, comrent at or s al | ege
objectification.’® WwWiile this acconplishment is new at

97
98

See chapter two

Emily Haslam Supra note 74 at 315; SA Fernandez de Gurnendi,
‘El aboration of the Rules of Procedure and Evidence’ in Lee Roy S
Lee (ed) The International Criminal Court: Elenents of crimes and
Rul es of Procedure (2001)235 at 255 (TBA)

99 G Bitti & K Friman, ‘Participation of victims in proceedings’ in
Lee (ed) supra 456

See Emily Haslam supra note 96 at 17; MB Denbour & Enmily Haslam
“Silencing hearings? Victimwtnesses at war crimes trials’
(2004) 15 European JIL 151 that chronicles the woes of victins in
a specific case before the ICTY The Prosecutor v Radislav Kristic
(2"  August 2001), Case No |1T-98-33-T, but reveals problens
previously encountered by victins before international crimnal
tribunals
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i nternati onal I aw, t he reform agenda for greater
integration of wvictins of «crime orchestrated by the
victims rights novenent in a nunber of jurisdictions had
achi eved a nodicum of success in this regard, notably in
the US.'® The victinis rights novement in that country
focussed its efforts to enhance victins' participation in
the crimnal process on their role at the sentencing stage,
notably by making a statenent in open court.!92 According to
Hender son, this approach appears to be ironical because one
woul d expect that the nost politically visible activity in
t he novenent should focus at the beginning, rather than the
end of the crimnal process.'®® The argunment for a right to
restitution equally incorporated a right of the victimto
participate in its determ nation, typically at t he

sent enci ng stage. 104

One nust indeed find it odd that such was the trajectory of
the reform agenda with regard to participation, yet we mnust
be quick to speculate that perhaps it was because of the
i npact that victim gatenent would have on the outcone of
the trial. Henderson seens to take this view in her attenpt
to explain the justification for victim participation at
this stage through a nunber of theories including
deterrence, incapacitation, retribution, ‘fairness’, °‘due
process’ and ‘recognition’” noting that it was largely
intended to influence the outcone of the trial by obtaining

a finding ‘favourable’ to the victim?® |f justice is

101 Modest advancenment was made both at federal and state level, with
various states adopting what were dubbed ‘Victinms Bill of
Ri ghts’. See Henderson, supra note 45 and chapter 3

102 Hender son supra note 55 at 986

103 H
I bid

104 Hender son, 1007

105 We consider these further in chapter 3



entailed, not just in the outcone of a trial, but also the
process, a dispensation that permts broader participation
in the entire process at the |ICC nust necessarily be a
better one. Admttedly, tribute to the ICC with regard to
victinse is ‘founded upon a wdespread assunption that
victinms either do or can benefit from participation in the
i nternational crimnal proceedings.’ °® A later chapter wll
del ve deeper into this question. t hough, but wi thout
venturing into possible theories of ‘victim hood and
victimsation at this stage, it is possible that victins
may i ndeed obtain or feel a neasure of justice not just by
the outcone, but by being permtted a say in the process,
al beit tenpered by the necessities expediency and the
rights of perpetrators. Wile the sentencing stage 1is
important in the trial, participation my have added
benefits to the victim including a therapeutic elenent,
and the know edge that one has a certain influence on the

process.

For our purposes therefore, participation is not limted to
the sentencing stage of the trial. It covers a range of
‘roles’ by victins in the procedure from start to end by
which the victinis visibility and centrality to the process
is enhanced in vindication of their rights. This includes
the right to be appropriately consulted and to information
at various stages in the trial process.® Indeed, the Rone
Statute ‘expands’ the anbit of issues related to

participation by victins in the process of the ICC fromthe

106
107

Emi |y Haslam supra note 74 at 315

Parallels will be drawn between this and the Nebenkl age procedure
in Germany which allows victins a nunber of roles in the process.
See Pizzi, WIlliam T & Perron, Walter ‘Crine victinse in German
courtroons: a conparative perspective on Anmerican problens’
(1996) 32 Stanford JIL 37
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i nvestigation level to the conclusion of the trial. Wile
scrutiny of the Statute to establish how it may aneliorate
the plight of wvictins of international crinmes is reserved
for later, it is useful to briefly outline some of the

rel evant provisions.

The basic principle that governs participation by victins
in the process is established under art 68 (3) of the
Statute,®® as conplinented by various other substantive
provisions in the Statute, and the RPE which sets out the
nodalities of participation at all stages of the 1CC

® Indeed, this neans that victinsg will,

proceedi ngs. 1°
subject to art 68 (3) have their concerns articul ated at
the investigation, opre-trial,® trial'? and sentencing

stages, including determ nation of restitution. 2

1.5.2 Reparations and the |I|anguage of renedies in

i nternational | aw

Restitution as a right of victins of crinme has been centra
to the clains of the victimrights novenent. Its centrality
is acknow edged by nany comrentators who concur that
restitution is perhaps the nobst inportant concern for

108 Supra note 94
109 Art 89 Section Il RPE
110 At 15 (3) permits victinme to nmmke representations to trial

chamber when an investigation is commenced proprio notu by the
Prosecutor; art 53 (2) on interests of victinms; at 54 requiring
the Prosecutors to respect rights of persons arising under the
Statute; 57 on privacy of victins before the Pre-trial Chamber

111 Art 54 presence of victims at hearings; various Trial Chamber’s
functions relevant to victins

112 It is not yet clear at what stage of the process issues of
restitution will be raised. The Court has a nmandate to devel op

principles in this regard
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victims of crine anywhere. Henderson’s words seem to echo

t his convergence of opinion:

While many propositions advanced on the behalf of past
victims may be of marginal concern to them conpensation
for injuries can be of central inportance. If crine victins
have ‘rights,” the right to recover from the wongdoer is

the nost tenabl e individually based right. 113

It is no surprise, perhaps, that the provision for
reparations in the Ronme Statute, which inaugurates and
firmy establishes restitution squarely in ICL¥* read

d'*®  have

together with the provision for a Victins Fun
attracted the loudest plaudits in the |1CC wvicting
regime.''® As a matter of introduction, article 75, in its
rel evant parts provides that:

[t]he Court shall establish principles relating to
reparations to, or in respect of, victinms, including
restitution, conpensation and rehabilitation. On this
basis, in its decision the Court may, either upon request
or on its own nmtion in exceptional circunstances,
determ ne the scope and extent of any damage, |oss and
infjury to, or in respect of, victims and will state the
principles on which it is acting.!’

If indeed this is the npst inportant introduction by the
Ronme Statute in ICL, and it is not difficult to so conclude
considering the woeful record of previous tribunals
alone,® it nmust, on a hierarchy of propositions occupy a
prom nent pedestal in this debate. Accordingly, this thesis
accords greater attention to it in relation to other
provisions of relevance to victins. Needless to enphasise
at this stage, this provision inplicates a host of

113 Hender son supra note 45 at 1007

114 Art 75 Rome Statute

115 Art 79 Rome Statute

116 See Emily Haslam supra note 74 ; Vahida Nainar ‘Gving victins a
voice in the International Crimnal Court’ (1999) UN Chronicle
Issue 4 accessed at <http://ww.iccwonen.org/sources/article.-
unchronicl e. ht m»

117 Art 75(1) Rome Statute

118 See chapter two



pertinent |egal issues as well as questions relating nostly
to its inplenentation to which we return in a later
chapter.

O imrediate concern is the question of termnology in the
context of renedies, an area riddled with uncertainty and

conf usi on. 119

Even at nunicipal level, commentators |anent
about this lack of clarity.?® Wiile the Rone Statute may
provi de some gui dance as to what renedies are applicable in
I CL, but nore specifically under the Statute itself, there
is still much to be clarified in terns of operational
principles. In light of article 75, that nakes reference to
reparations, restitution and conpensation all in the sane
breath, it is useful to appreciate the broader |anguage of
renedies in international |law. Needless to state, a clear
under standing of these terns is inperative for our purposes
in light of +the tendency by legislators, <courts and
scholars alike to use them eclectically, sonet i nes

attributing similar meaning.?!?

I ndeed, one of the nobst crucial questions posed at the Rone
Conference during deliberations for the adoption of the
Ronme Statute was whether a possible right to reparations

would be limted to conpensation, or would extend to other

119 See Dinah Shelton, Remedies in International Human Rights Law
(1999) 1 lanenting the lack of precise theory and term nol ogy of
renmedies in international |aw

120 See for instance Andrew Kull ‘Rationalising restitution’ (1995)
83 California LR 1191-1242 at 1191 decrying the ‘linguistic
confusion that bedevils the law of restitution’

121 Alan T Harland ‘Monetary renedies for victins of crinme: Assessing

the role of the crimnal courts’ (1982) University of California
LR 52 60-64 describing this confusion within the context of US
debat es



fornms of reparations.?? As suggested by the fornulation of
the question on renmedies by the Conference, as well as its
reflection in article 75 of the Statute, the term
‘reparations’ is of wide inport. Wth a basis in tort and

the law of state responsibility,?3

reparations is a generic
term representing ‘all types of redress, material and non
material, for victims of human rights violations.’ 1?* As
such, restitution, conpensation and rehabilitation cover
particul ar aspects of reparation.'®® Al though reparation,
which is ‘generally franmed as repair for past damage,
putting the victim back where he or she woul d have been had

the wong not occurred’ 2

woul d normally denote a nonetary
consi deration (conpensation) or ‘other valuable resources’
it is not limted to this.* Mral reparations or
‘satisfaction’ consists of various non-nateri al forns
including official acknow edgenent of wong, apol ogy,
di scl osure of the details of the offence, service to the

victim or a cause chosen by them'?® Satisfaction may be

122 Chri stopher Mittukumaru ‘ Reparation to victims’ in Roy S Lee (ed)

The International Criminal Court: The making of the Rone Statute:
I ssues, Negotiations, Results (1999) 262-270 at 263

Naom Roht-Arriaza ‘Reparations decisions and dil emms’ (2004) 27
Hastings International and Conparative Law Review 157-219 at
129. Various human rights treaties provide for the right to an
‘effective remedy’ and exhort states to ensure such in case of
violation of protected rights. Infra note 146 and 147

123

124 Theo van Boven *‘Study concerning the right to restitution,
conpensation and rehabilitation for victinms of gross violations
of human rights and fundanent al freedons’ UN Doc
E/ CN. 4/ Sub. 2/1993/8 of 2 July 1993, para 13

125 Ibid; also Ben Saul ‘Conpensation for wunlawful death in

international law. a focus on the Inter-American Court of Human
Ri ghts’ (2004) 19 Anmerican University ILR 523-584 at 541

126 Naonmi Roht-Arriaza supra note 123 at 1160

127 Naom Roht-Arriaza 159; Kerry O Shea Gorgone ‘Between vengeance
and forgiveness: facing history after genocide and mass viol ence’
(2000) 24 Suffolk Transnational LR 211-232 at 218

128 James Coben & Penelope Harley, supra note 52 at 241; Tony F.
Mar shal |, Restorative Justice: An  Overview 8 (Centre for
Restorative Justice & Peacemaking, 1998); Naom Roht-Arriaza
supra note 123 at 158-160



fulfilled by nore elaborate ways of ‘telling the story’
including an undertaking to mnenorialisation.'®® The thesis
wll seek to establish to what extent such renedies are

perm ssi bl e and practical under the I CC regine of renedies.

The Oxford Education Dictionary defines restitution as the
action of restoring or giving back sonmething to its proper
owner, or meking reparation to one for loss or injury
previously inflicted.®® Additionally, restitution refers to
the body of substantive law, and the set of renedies
associated with this body of law in which liability is not
founded on tort or contract but depends on unjust

enri chment . 3¢

Renedies wusually entail the return or
restoration of sonmething to its rightful owner or status.
Used within the crimnal justice system possibly beyond
its classical appl i cation, restitution would entail
‘conpensation for |oss, especially full or partial paid by
a crimnal to a victim not awarded in a civil trial for
tort, but ordered as part of a crimnal sentence or a

condition for probation’.

This thesis enploys this term in these tw respects:
conpensation ordered as part of a crimnal sentence for

injury or loss sustained and restoration of property stol en

129 The Inter American Court on Human Rights has on nunerous
occasions required governments to construct monunents  in
remenbrance of victins of gross human rights violations. See
generally Ben  Saul supra note 127 at 157. See also

recommendati ons of the TRC in South Africa

130 Oxford education dictionary at

131 Hull infra speculating whether restitution should apply in all
three instances or only to the second neaning: civil liability
based on wunjust enrichment. See infra on the problens of
definition of renedies

132 Hull intro; John Dawson on ‘restitution wthout enrichment’

(1981) 61 B.U LR 563, 577



or looted in the course of war. Wile restitution as
understood in the latter sense has been the subject of
concern of ICL since, or nore accurately at Nurenberg, 3 it
is new (and perhaps this is what is applauded as an
innovation) as used in the fornmer sense. The node of
i npl ementation of this provision in the Rone Statute is the

subject in a later chapter.

Conpensation is defined as sonething (such as noney) given
or received as paynment or reparation (as for a service or

| oss or injury).'

1.5.3 The right to protection (protective neasures)

This right that arises naturally from the participation of
witnesses in the crimnal process relates to the protection
of witnesses in the crimnal process, as well as providing
safeguards for victins against ‘re-traumatisation’ by the
process. Although one may expect that this right should be
afforded to a victim who testify in the prosecution,
ci rcunstances may arise where ‘non-witness victins require
protection especially where there is a backlash directed at
a class of victinms. Wile sonme countries have elaborate
systens of wtness protection as discussed in chapter
three, practice at the international I|evel has been

5

wanting.*® Numerous questions, sone of which are briefly

133 Art 28 of the Nuremberg Charter provided that ‘in addition to any
puni shment inmposed ky it, the tribunal shall have the right to
deprive the convicted person of any stolen property and order its
delivery to the Control Council for Germany’ . The Tokyo Charter
did not have a simlar provision. See chapter 2

134 The Oxford Advanced Learners dictionary

135 See for instance for the ICTR Goran Sluiter ‘The ICTR and the
protecti on of witnesses’ (2005) 3 Journal Intl Crim Just 962-975

37



mentioned here but to be addressed in detail in a

subsequent chapter have been rai sed.

To Ronme Statute establishes the general standard that all
organs of the Court nust respond appropriately to protect
the privacy, dignity, physical and psychol ogi cal well- being
and the security of victins and w tnesses, especially when
the crines involve sexual or gender violence, while fully
respecting the rights of the accused.® To coordinate these
functions, a Victimse and Wtnesses Unit is established in
the Registry of the Court, to provide protective neasures
and security arrangenents, counsel l'ing and ot her
appropriate assistance for wtnesses and victinms including
those victinms who appear before the Court and others who

are at risk on account of testinony.® An Ofice of Public

Counsel for Victins, which wll provide support and
assistance to victins and victins’ |egal representatives,
was established.®® When fully operational, it should play a

key role in ensuring effective victim participation in the

pr oceedi ngs.

It is indeed notable that wtness protection through the
adoption of protective neasures is perhaps the only concern
of victinms that has hitherto received considerable
attention in international crimnal |law, at |east since the
establ i shnment of the ad hoc tribunals, which have overseen

some interesting devel opments in this regard. 3

136 Art 68 (1) Rome Statute and Rules 87 & 88 RPE

137 Arts 43(6) and 68 (4)

138 On 19 Septenber 2005. See the |CC Newsletter, November 2005 at
<http://ww.icc-cpi.int/library/about/newsletter/index_21.htm >

139 See Coran Sluiter supra note 135 at 962 noting that protection of
Wi t nesses occupies a promnent place in 10 years of practice of
the International Criminal Tribunal for Rwanda



Despite this, it is argued that its application remins
deficient, perhaps because the attribution of such rights
to victins essentially constitutes a counter claim to the
assertion by accused perpetrators of traditional fair trial
guarantees. That w tness protection undercuts the rights of
accused persons is a vehenent assertion  of sone
comrentators. Anmong these, the accused’'s rights to and
public trial and adequate tinme and facilities to prepare a
defence are cited.'™ It becomes inperative that the
international tribunal balances these conpeting clains.
This work will, by analysing w tness protection under the
I CTR and I CTY statutes and relevant jurisprudence by these
bodi es establish whether the |ICC statute nmakes advancenents
in this regard and how best the new system can be

i npl enent ed. 14!

1.6 Why restitutive rights in an international crimna
tribunal ?

Wiile this question is fundanental to this thesis, it my
be considered artificial since the Ronme Statute has already
established this reality. This is not so. An answer to this
question not only highlights this reality, but also
explains the fervent efforts that went into its inclusion
before, and at the Diplomatic Conference as well as

cel ebration of this feat by various comentator s.*?

140 See Goran Sluiter 972

141 Rome Statute provisions, Rules of Procedure and Evi dence (RPE)

142 For a history of the provision, see various in Triffterer
Commentary on the Rone Statute of the International Crimnal
Court: observer’'s notes article by article (1999) 965-1014 and
further ahead (chapter four)



Si nce unprecedented trial of war crimnals at Nurenberg and
Tokyo, the idea that victinms of human rights violations
have a right to seek action against the responsible
individuals or states is well established in nunerous
international human rights instruments®*® both at gl obal!*

and regional |evel.

Devel opnents in the recognition and
general acceptance of fundanental rights and attendant
obligations after Wrld War |1l undercut the absolutist
concept of sovereignty and unequivocally established that
the protection of people’'s” rights would no |onger be

solely a concern of a sovereign state.*°

Al t hough entrenchnment of these principles in internationa

instruments cones with a positive obligation that states
should facilitate recourse to effective renmedies at
domestic law by incorporating them in their laws and

establishing relevant institutions, advancenents in norm

143 Virginia Mrris & Mchael P. Scharf, An Insider's Guide to the
International Crimnal Tribunal for the Forner Yugoslavia (1995)
1-11

144 Art 8 Universal Declaration of Human Rights (UDHR); Arts 2(3)a,
14 International Covenant on Civil and Political Rights (ICCPR)
G A Res. 217A (111), UN GAOR, 3rd Sess., arts. 8,10, at 71,
U N Doc. A/810 (1948); art 14 the Convention Against Torture and
other Cruel, Inhuman or Degrading Treatnment or Punishnment (CAT)
G A Res. 39/46, UN GAOR, 39th Sess., Supp. No. 51, at 197,
U N Doc. A/39/51 (1984) (1984); 23 I.L.M 1027, 24 |.L.M 368;
Decl aration of Basic Principles of Justice for Victins of Crinme
and Abuse of Power G A Res. 40/34, U N GAOR, 40th Sess., U N
Doc. A/ RES/40/34 (Dec. 11, 1985); art 6 International Convention
on the Elimnation of Al Forns of Racial Discrinnation;

145 At 21 African Charter on Human and Peoples’ Rights; art 5 (5)
European Convention for the Protection of Human Rights and
Fundanent al Freedons and arts 10, 63, 68 Anerican Convention on
Human Ri ghts; Anerican Decl arati on XXXX

146 Mark S. Ellis & Elizabeth Hutton ‘Policy inmplications of World
War |l reparations and restitution as applied to the forner
Yugosl avia’ (2002) 20 Berkeley JIL 342-354 at 343; M Cherif
Bassi ouni, Searching for Peace and Achieving Justice: The Need
for Accountability, 59 L. & Contenp. Probs., (1996) 9 , n.2
(citing Erik Hobsbawm The Age of Extrenes: A History of the
World, 1914-1991 (1995))



generation at the international |evel have not been matched
by effective inplenentation donmestically. Both civil and
crimnal processes at this level except in a few counties
where sone refornms have been undertaken proffer little or

no avenue to victins.

Increasingly therefore, although international nechanisns
are neant to conplinment the donestic, they are often the
only available viable route to justice for victinms. Wen a
state is unable to prosecute perpetrators for want of
infrastructure, it is needless to entertain the thought of
the possibility that victins’ concerns could be addressed
in such a situation. On this account, it is opined that the
i nternational institutions establ i shed to puni sh
perpetrators should be equally enpowered to attend to
specific victinms concerns.'® To do otherwise would be an
abdication by the international community as a collective
of commitnents expressed in treaties regarding victins.
VWhile this explains the need for nechani snms that conplenment
donmestic efforts to incorporate victinms’ concerns and
rights, it does not necessarily expl ain why an
i nternational body adjudicating crimnal |aw should do so,
especially regarding restitution.

Henderson has commented with regard to restitution and
victims’ rights within the crimnal process:

While many propositions advanced on the behalf of past
victins may be of marginal concern to them conpensation
for injuries can be of central inportance. If crine victins
have "rights," the right to recover from the wongdoer is
the nost tenable individually based right. Restoration of
the victimto the status quo ante is what the tort system
is supposed to acconplish, and its failure to do so in

147 This is often the case in post conflict societies, for instance
Rwanda after the genocide in 1994
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instances of crimnal harm has |led many comentators and
politicians to advocate grafting tort principles onto the
criminal law, typically at the sentencing stage. 48

A nunber of comentators who criticize the distinction
between the crimnal and civil |law have rightly argued that
abandoning victinms of crime to their devices and requiring
that they pursue civil renedies in a different forum is

49 For victins

‘unnecessarily burdensome and duplicative .?!
of international crines, recourse to a civil forum at the
international level is out of question in the absence of
such tribunal from which such renedies may be sought. There
have been international tribunals that have adjudicated
civil remedies due to states to whom internationally
recogni zed wongs have been commtted, but one is yet to be
established with regard to international crinmes that affect
indi vidual s.'®® To repeat, all international crininal
tribunals, since Nurenberg (except the 1CC) have |acked

conpetence to adjudi cate beyond crimnal sanction.

The idea that an international crimmnal tribunal, can and
i ndeed shoul d di spense “whol esone justice’ t hat
i ncorporates victinms is not new The earliest proposal for
a permanent international crimnal court recognised the
need to incorporate a restitutive elenment in such a
tribunal. This proposal, made in 1872 by Gustave Mynier,
one of the founders of the International Commttee of the
Red Cross suggested the creation of an international
crimnal court to try people for breaches of the |aws of

148 Hender son, supra note 45 at 1007

149 See for instance 'Victim Restitution in the Crimnal Process: A
Procedural Analysis, 97 Harvard LR 931, 933-37 (1984)

150 US-Iran, Libya See Rosalind Nixon article
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war as then established.'® Mre specifically, it proposed
that persons convicted in such a court for breaches of the
Geneva Convention of 1864 should pay conpensation to
victinms, the scope of which he did not expressly specify
and can be considered to have been limted to the principal

victinms-the conbatants. 3

In case of convicted persons’
inability to pay, their governnments were to step in. The
| atter suggestion, which would inply state responsibility
to pay conpensation to victinms of international crinmes 9at
the tinme limted to the Convention of 1864) was the subject
of intense debates during the negotiation of the Rone

Statute of the |CC %

It has been argued that national crimnal law is largely
based on a paradigm of retribution. Consequently, even

where such a crimnal justice systenms works thereby

151 See Draft convention for the establishment of an international
judici al body sui tabl e
for the prevention and punishment of violations of the Geneva
Convention by Gustave Mynier, Geneva, 1872 (art 1) (Draft
Moyni er Convention); Gustave Mynier ‘Note sur la creation d une
institution judiciaire internationale proper a réprinmer |les
infractions a |la Convention de Genéve Bulletin international des
Soci ét és de secours aux mlitaires blesses, Comte international,
No. 11, avril 1872 at 122-227 (Cited in Amesty International
‘The International Crimnal Court: ensuring an effective role for
victins’ at
<http://ww. vrwg. or g/ Publ i cati ons/ 02/ Al Rol ef orvi cti ns99. pdf >(acce
ssed on 12 January 2005) at 3
CGeneva Convention for the Anelioration of the Condition of the
Wwunded in Armies in the Field (22 August 1864), which laid the
foundation for contenporary international humanitarian |aw but
was |ater replaced by the GCeneva Conventions of 1906, 1929 and
1949 on the same subject
153 Art 7 Draft Mynier Convention; See Christopher Keith hall, ‘The
first proposal for a Permanent International Court’ I|nternational
Rev. Red Cross No 322 at 57-74 at 73, also available at
<http://wwv. icrc.org/ Wb/ Eng/siteeng0.nsf/htm /57JP4M> (Accessed
on 6" February 2006). See also Amesty International supra note
85?
154 The idea of state responsibility to pay restitution was the
subject of protracted debates at the Rome Conference. See
mut akawi ra, in Lee



elimnating the need for i nt ernati onal i ntervention,

victins remain on the fringe.

1.7 Defining the victim

The question as to who should be regarded as a victimof an
international crine is a relevant one in light of the Rone
Statute which establishes a regine in which the ‘victim
may play a greater role and enjoy nore rights. At the
donmestic level, while the entire conmunity nmay be regarded
as ‘victimi, for reasons that «crimnal behaviour nay
redound to every nenber of such society, in real terns, the
victimof a crime is one who has directly suffered a wong
that anpunts to a crimnal offence ie the ‘real victini.

In this thesis while enphasis in analysis of rights and
concerns is placed on direct or ‘real’ victins of crine, it
is considered that this conception of victimis inadequate
in light of developnents in international |aw Rather than
adopting a narrow view of ‘victim, this thesis adopts a
broad conception of the term which conports with recent
devel opnents at international |aw and the need to address
wrongs as broadly as possible. The Victinis Declaration of
1985, which constituted the first effort at internationa
law to set out a non-binding regine relevant to victins of
crime and human rights violations, proffers the follow ng
conprehensive definition of victins:

‘Persons who, individually or collectively, have suffered
harm including physical or nental injury, enotional
suffering, economic loss or substantial inpairnment of
their fundanmental rights (...).

‘“Victim also includes, where appropriate, the immediate
famly or dependants of the direct victim and persons who



have suffered harm in intervening to assist victinms in
distress or to prevent victinization .1!5®

This definition enconpasses individuals as well as
collectivities. Theo Van Boven report rightly echoed the
assunption  of the Sub-Comm ssion resolution 1989/13
comm ssioned the study that that both individuals and
collectivities are inherent victins of gross violations of

hunan rights. °°

In extending the protection, the definition
covers famly nenbers or dependants of the direct victim of
a crinme and further allows the judge discretion for the
determ nation of a person’s status as a victim in cases
where they are not direct victinms or are not famly nenber
or dependant of one considered as a victim (direct). 1In
ternms of the damage, it is not limted to physical injury.
The alleged crimnal conduct that causes harm nust be one
that infringes a fundanmental right of an individual in

order to be considered as a victim

1.8 Concl usion

This introductory chapter has set out the broad conceptua
framework for the entire study and highlighted basic

termnology. It has identified the relevant issues of

155 Para 1 & 2 (1985) UN General Assenbly Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power
adopted by GCeneral Assenbly resolution 40/34 of 29 Novenber
1985.See also final report by Theo van Boven to Sub-Conmi ssion on
Prevention of Discrimnation and Protection of Mnorities *Study
concer ni ng t he right to restitution, compensati on and
rehabilitation for victims of gross violations of human rights
and fundanental freedons’ UN Doc E/CN. 4/Sub.2/1993/8 of 2 July

1993

156 See final report by Theo van Boven to Sub-Conmission on
Prevention of Discrimnation and Protection of Mnorities ‘Study
concer ni ng t he right to restitution, compensati on and

rehabilitation for victims of gross violations of human rights
and fundamental freedonms’ UN Doc E/CN.4/Sub.2/1993/8 of 2 July
1993, para 14



concern to victins set out in the Rone Statute and argued
for a possible tenpered conception of international
crimnal law in light of the victins’ regine of the Rone
Statute. The chapter concluded that there is a nultitude of
challenging legal issues inplicated in this regine, and
that to fulfil the promse to victins, bold and ingenious
interpretation, though bound by established principles of
international crimnal justice (largely expressed in the

Statute) is necessary.



A NOTE ON CHAPTERI SATI ON

Chapter ONE

This chapter has set out the broad conceptual franmework for
the entire study and set possible paraneters of basic
term nology. It has also identified the relevant issues of
concern to victinse set out in the Ronme Statute and argued
for a tenpered conception of international crimnal law in

light of the victins’ reginme of the Rone Statute.

Chapter TWO

By tracing the process of international <crimnal |aw
historically from Nurenberg to Sierra Leone, this chapter
seeks to establish that victins have played a peripheral
role, and perhaps still do, in the international crimna
justice system which has been based on a paradigm of
retribution driven mainly by a narrow conception of the
interests of “international peace and security’. By
examning a variety of ‘alternative’ or parallel fora to
which victins may have resorted in the past on the basis of
universal jurisdiction or some other basis, [such as US
federal Courts under the Alien Tort Clains Act], it also
shows that such attenpts have produced disappointing
results, making a stronger case for a forceful 1CC.

Chapt er THREE

This chapter examnes the place of victinse in a select
nunber of donestic crimnal |aw systens within the context

of the trend in several of these countries towards a
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concept of restorative justice. US, Germany, Britain,
Rwanda and South Africa have been provisionally selected as
case studies within specific contexts. For instance, Rwanda
and South Africa present attenpts to deploy restorative
justice in post conflict societies [for Rwanda, parallel to
the | CTR].

Chapt er FOUR

The purpose of this chapter is to outline the provisions of
the Rone Statute and the Court’s Rules of Procedure and
Evidence (RPE) relating to restorative justice, and to
establish whether they advance the rights of victins in
| CL. In particular, the chapter will di scuss the
operationalisation of specific rights and concerns relating

to victinms outlined in chapter one

Chapter FI VE

Proceeding fromthe position that international |aw | acks a
coherent theory or consistent practice of renedies for
victins of human rights violations, and the requirenents of
article 75, this chapter critically analyses existing
standards and avail able jurisprudence from various national
and international tribunals to suggest principles of
reparative justice under the Rone Statute

Chapter SIX

Chapter 6 considers the victinms regime within the context
of conplenentarity and the dynami cs that may inpact upon

its effectiveness. Questions including state legislative,
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I npl enentati on obligations, various aspects of

are consi der ed.

Chapt er SEVEN

cooperation

This chapter summarises the conclusions reached in the

precedi ng chapters and outlines recommendati ons.
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