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* Thisarticle draws in large part upon articles that have been published elsewhere. See: lain T. Benson

“ The Freedom of Conscience and Religion in Canada: Challenges and Opportunities’ Vol. 21, No. 1,
Emory International Law Review (Spring 2007) 113 — 165; lain T. Benson, “Considering Secularism” in,
Douglas Farrow, ed., Recognizing Religion in a Secular Society: Essaysin Pluralism, Religion and Public
Policy (Montreal: McGill/Queens, 2004) 83 — 93; and, lain T. Benson, Notes Towards a (Re)Definition of
the Secular, 33 U.B.C. L. REV. 519, 520-38 (2000). The latter cited with approval by the Supreme Court
of Canadain Chamberlain, see footnote #15,below. | would like to acknowledge my debt particularly in
this article to two Canadian legal scholars and practitioners Bradley Miller (University of Western Ontario)
and Peter Lauwers of Miller Thompson, Toronto. Much of my thinking in this area has been greatly
assisted by sustained discussion with them on these and related matters over several years. | would also
like to thank the Faculty of Law, Department of Constitutional Law and the Department of the Philosophy
of Law at the University of the Free State, Bloemfontein, and Shaun de Freitas of that Faculty, for it was
they who invited me to become a Research Fellow and provided financial travel assistance and hospitality
in South Africa. | would like to thank the Board of the Centre for Cultural Renewal, Ottawa, whose
support and encouragement over many years has been of inestimable assistance.

1 Owen Barfield, Speaker’s Meaning (Middletown: Wesdleyan University Press, 1967) p. 44.
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2ibid. p. 46

3ibid. p. 46 emphasisin original.

4| leave aside from consideration the complex and sometimes incoherent approaches under the American
“religion clauses’ where “establishment” and “free exercise” have been twisted this way and that for
reasons that have occupied veritable oceans of scholarly and judicia ink. The constitutional developments
of countries such as Canada and South Africa do well to avoid following the American approaches. For a
volume containing useful articles reviewing difficulties and inconsistencies in the American law, see:
Stephen V. Monsmaand J. Christopher Soper (eds.) Equal Treatment of Religion in a Pluralistic Society
(Cambridge: Eerdmans, 1998).
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5 Big M Drug Mart, [1985] 1 S.C.R. at 339. In Big M Drug Mart, Chief Justice Dickson stated, “[i]n my
view this recourse to categories from the American jurisprudence is not particularly helpful in defining the
meaning of freedom of conscience and religion under the Charter” at 341. For academic rejections of the
use of American approaches in Canadian constitutional law, see Lorraine Weinrib, The Religion Clause:
Reading the Lesson, 8 Supreme Court Law Review, 507 (1986). Further examples may be found inlain T.
Benson “The Freedom of Conscience and Religion in Canada’ above at the starred footnote above note #
lat f.n. #61 p. 126.
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6 In his“Tamworth Reading Room Letters,” John Henry Cardina Newman recognized that everyone who
acts must take matters on faith and wrote: “Life isfor action. If we insist on proofs for everything, we shall
never come to action: to act you must assume, and that assumption is faith.” See Discussions and
Arguments on Various Subjects (London: Longmans, 1899) at 295.
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7 By “totalistic” |1 mean the implicit or explicit claim that all citizens must endorse a particular contested
viewpoint or belief in “public” settings when the opposing beliefs are legal to hold. Such views claim that
certain practices must be endorsed publicly and that such public endorsement (of, say, homosexual or
leshian conduct) trumps other viewpoints for reasons of “advancement”, “visibility” “the correction of
historic wrongs’ etc. Thisisto claim total control over the public sphere for a contested viewpoint - -
henceitisa“total” claimor is“totalistic.” This article argues that these claims are inconsistent with
allowing genuine diversity of belief and expression for all citizens. We need to begin to see certain beliefs
(for examplein relation to sexual conduct beliefs) as, in key respects, like religious conduct beliefs. As
such, dogma can be sexual or religious and we should treat sexual dogma as we have learned to treat
religious dogma- - bracketing it out of certain public areas as an aspect of developing a modus vivendi.
Needlessto say, for those who have fought long and hard to achieve certain public rights and recognitions
it istempting to continue such claims to the outer edges of the culture; to do so, however, isto go too far
and, in time, as the saying goes, “cooler heads must prevail” so that the open texture of public agreement
and disagreement is maintained. It was difficult for those who held religious hegemony to give up such
things as public school indoctrination in matters of religion. 1t will be equally difficult for those who have
won hard-fought recognition for same-sex rightsto give up seeking (or having) control of public education
curriculum within which they wish to push their arguments about sexual conduct - - but to recognize the
limits of ones’ own viewpoint and claimsin legally contestable matters marks an important stagein
personal, group and cultural maturity.
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8 John Gray, The Two Faces of Liberalism (2000), the New Press, Page 105
9 John D. Whyte, “Isthe Private Sector Affected by the Charter?’ in Righting the Balance: Canada’s New

Equality Rights, L. Smith, ed.(Saskatoon: The Canadian Human Rights Reporter Inc., 1986) p. 145 at pp.
174-175.
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10 ibid. pp. 176-177
11ibid. 177-178

12 James Skillen “The Theoretical Roots of Equal Treatment” in Stephen V. Monsma and J. Christopher
Soper (eds.) Equal Treatment of Religion in a Pluralistic Society, above, note #4, 55— 74 at 72.
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13The Oxford English Dictionary, 2™ ed., “secular,” “secularism,” and “secularity.” All uses suggesting a
meaning of “secular” that denotes an absence of connection with religion post-date G.J. Holyoake, The
Principles of Secularism Briefly Explained (London: Holyoake & Co., 1859).



, 15 y -
# * 3 7 4 3 7 4
-, 0 1
) - , 1=>
3 4 3, 4 0
) - -1 )
, - 7
7 l- 1
, 1
, - 3 4 3 4 1 -
7 - , , 1
< 3 4 v o T
, 15 , ?
) 1 ) )
# 1K , )
3 4 1
5 3 4 2 1 ,
E - 3 4 3 4 -
1& - D -
16 , 3 4 3
4 3 4 -3 4 3 4
- ) - 3 U
6 & '
+ 3 4
, '7, ) 1
KO 2 7 , -2 3 4
8
P - P 14 ; < ( ,
: G - 7 -
) G< )
- E
) ) ) ]

14 Without delving too far into a vexed and complex area of jurisprudence it is worth pointing out that this
isnot to say that all legislation isinternally about moral subjects - - for example conventions on such things
as all aspects of the Highway Code, might well not amount to moral determinations. Much legidation,
however, is moral or contains moral determinations that are often hidden and most people would recognize
that the decision to refuse to obey law (whether the law isinternally moral or not) isitself amoral question.
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15 Chamberlain v. Surrey School Board (2000), 80 B.C.L.R. (3d) 181 (C.A.); reversing (1998), 60
B.C.L.R. (3d) 311 (S.C.). A more detailed analysis of the Court of Appeal decision may be found on the
LexView section of the website of the Centre for Cultural Renewal at <www.culturalrenewal.ca> This
decision was upheld on this point by a unanimous (on this point) Supreme Court of Canadain which the
majority judgment of Chief Justice McLachlin endorsed the reasoning on the nature of “secular” found in
the dissenting judgment of Justice Gonthier so that all nine judges accepted the notion of what we could
call areligioudly inclusive secular; Chamberlain v.Surrey Sch. Dist. No. 36, [2002] 4 S.C.R. 710, 749
(Can.).

16 Michael W. McConnell “Equal Treatment and Religious Discrimination” in Monsma and Soper, above,
note #4, 30 — 54 at 33.
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17 There may be other definitions of “secularism” than the one | am criticizing in this article. | limit my
analysisto the stream of meaning emanating from the man who coined the term in English. Other
definitions or meanings than the one | am discussing (say, emerging from an Indian context) would have to
be clearly set out and analyzed against the categories of analysis discussed elsewhere in this article in order
to see whether they are equally offensive to a more open and fair pluralism.

18 Encyclopedia Britannica , (Cambridge: Cambridge University Press, 1911) (11" ed.) p. 573.

19 \web site of the National Secular Society http://secularism.org.uk/ emphasis added.
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20 George Jacob Holyoake, English Secularism: A Confession of Belief (Chicago: Open Court Publishing
Co., 1896)

21ibid. pp. 34 - 35.

22 1bid. p. 35.

23 Ihid. p. 37 emphasis added.
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24 1bid. p. 71
25 lbid. p. 72
26 Ibid.
27 ibid. p. 73.

28 Ihid. pp. 82 — 83 emphasisin original.

29ibid. p. 91.
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30 Ibid. 113

31 Ibid. 119.

32 Ibid. pp. 126 — 141.

33 lbid. p. 141.

34 Ibid. p. 37.

35 See, most recently, Pearsall J. and Trumble B. eds. Oxford English Reference Dictionary (2™ ed.
Revised, 2002) where the definition of “secular” is secularist in nature. For further detail of the
dominance of “secularistic” definitions and some suggestions as to how this occurred based upon the
conception of “hidden” versus “express’ meanings of words see: lain T. Benson “The Secular: Hidden
and Express Meanings’ Sacred Web 9 (2002) 125 — 139.
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36 That the principles of “secularism” and “religion” will inevitably conflict has been made by Kathleen
Sullivan, “Religion and Liberal Democracy”, 59 U. Chi. L. Rev. 195 (1992) at p. 197 cited in Christine L.
Niles, Epistemological Nonsense? The Secular/Religious Distinction, 17 Notre Dame J.L. Ethics & Pub.
Pol® (2003) 561 —592 at 577 footnote 62.
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