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1. INTRODUCTION
1.1 Background

The topic of the independence of the judiciary and the rule of law is admittedly vast and
complicated. A discussion on the independence of the judiciary and the rule of law today
will invariably recognize that the area has received a lot of attention and has earned wide
coverage. The independence of the judiciary and rule of law are matters of ancient origin,
pre-dating modern democracy and its three waves in constitutional history.! Many
eminent and eloquent jurists have dealt with the subject matter in varying degrees of
depth. Courts have made numerous and landmark pronouncements on the independence
of the judiciary and the rule of law. Economist, social scientists and political scientists of
varying distinction have devoted time discussing the subject matter. The topic constitutes
one of the major topics most commented upon in recent times by the media and
politicians alike. The independence of the judiciary and the rule of law have seen
unnumbered martyrs, suffer and die to ensure the firm establishment and protection of the
principles. Indeed as Mr. Justice Sydney L. Robins one time opined ‘everything which
can be said (on the topic of judicial independence) has already been said and repeated on
so many occasions and in so many learned articles that any further observations are
inevitably redundant’,” there might be the temptation to ignore the subject. It is true a lot
has been said about the independence of the judiciary and the rule of law, but certainly
not everything. As evolving concepts, the independence of the judiciary and the rule of
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law will inevitably attract further observations. It is suggested that continued unwarranted
direct and subtle assault on the independence of the judiciary and the rule of law, among
other reasons, provide sufficient reason why the topic should be continuously commented
upon. It should be placed, and should remain, high on the agenda of every nation,
particularly the agendas of democratic Sub-Saharan African nations, as this work intends
to show. Indeed it should be beyond dispute that there are few principles which are more
impogtant than the independence of the judiciary and the rule of law in any democratic
state.

1.2 Justification for Further work on the Independence of the Judiciary and the
Rule of Law

The vastness and complexity of the topic under consideration, and that a lot of work has
already been done in the area should not discourage one from investigating the matter
further.

The doctrines of the independence of the judiciary and the rule of law are so intricately
intertwined that they are inseparable even as they are both cornerstones of democracy.
This work focuses on both of them. The case for the independence of the judiciary and
the rule of law needs to be made, and very strongly. There are many both in the public
and the private arena who do not understand it or who ignore it, assault it and even
describe it either as unnecessary or a necessary evil. Some people conveniently push it
to the peripheral of democracy.

Nevertheless, the independence of the judiciary is widely considered to be the
foundation of observance of human rights and the rule of law, which in turn is
considered to be a cornerstone of democracy. Thus human rights, the independence of
the judiciary, the rule of law and democracy are so closely related that they stand
indispensable to each other in the pursuit of personal well-being.

A number of grounds are put forward to justify further work on the independence of the
judiciary and the rule of law: (i) Its importance as part of checks and balances in the
process of democratic governance and in upholding of human rights and rule of law;
(i1) the widespread lack of understanding of the concepts and how the independence of
the judiciary and full observance of the rule of law might be achieved;’ (iii) evident
lack of commitment to, rejection of or attempts to ignore or minimize the importance of
the principle especially among some of those in leadership positions; (iv) numerous
serious attacks and threats to the independence of the judiciary continue without
relenting and some worrying trends, creating the need to find some new measures and
to improve on the already existing measures to deal with the continuing threats and
challenges to the independence of the judiciary and the rule of law in order to
effectively protect and consolidate the concept ; (v) the need for constant update on
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recent developments on the independence of the judiciary as an evolving principle °;
(vi) increased need for its maintenance as the courts are getting increasingly busy with
important constitutional and political cases with governments and their agencies being
litigants in the courts, thereby drawing more attention to the courts and naturally
government would wish to have court outcomes that are conducive to attainment of
their policy ends and (vii) there is need to find some new measures and to improve on
the already existing measures to effectively protect and consolidate the independence
of the judiciary and the rule of law.

The need to remain vigilant to maintain and indeed consolidate, the independence of
the judiciary cannot be overemphasized.

1.3 The Importance of Justice in a Democratic State

The third wave of democratization’ in the last two or so decades has resulted in most
Sub-Saharan African countries attaining constitutional democracy. The overriding quest
is for justice as people everywhere demand justice. The strengthening of justice in the
region is critical for consolidation of democracy and respect for human rights. Due to
globalization, people have become increasingly concerned by the necessity to protect
citizens and communities against abuses of all kinds, first and foremost by the misuse of
power by their own governments.8 Justice is part of general government. St Augustine
once considered that without justice a government would be nothing but a band of
robbers.’ The UN Charter of 1945 prioritized the maintenance of peace and justice
following the devastating two World Wars which inflicted untold suffering on mankind.
Not only is justice a very important element for peace, stability and democracy. Justice is
also important for the progressive well-being of individuals in society. Democracy would
be meaningless without justice.

In Sub-Saharan Africa the quest for justice keeps growing as the euphoria on the third
wave of democracy appears to wane.'° The more urgent issue of consolidating democracy
in Sub-Saharan Africa is faced with challenges such as poverty, ethnicity, regionalism,
gender inequality, the HIV/AIDS pandemic and lack of capacity on the part of the
populations of the region. In facing up to these and other challenges Sub-Saharan Africa
will have to prioritize justice. The quest for well-being is bound to test on how national
resources are shared, creating a potential for conflict. Property rights and socio-economic

% As observed by the Constitutional Court of South Africa in Van Rooyen V State 2002 (5) SA 246 (CC)
7 See “Challenges to Constitutionalism and Constitutional Rights in Africa and the Enabling Role of
Political Parties: Lessons and Perspectives From Southern africa” by Prof. Charles M. Fombad, The
American Journal of Comparative Law, Vol. 55, winter 2007, No. I reprinted, page 1, 1" Wave (1828-
1926), 2" Wave (1943-1962) and 34 Wave(late 1980s to early 1990s).
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Parliament by Chief Emeka Anyaoku, Commonwealth Secretary General on 1* June, 1998.

1 See “Support for democracy seen falling in Africa” by Craig Timberg, May 25, 2006.



rights are matters of immediate concern in the region, making the administration of
justice increasingly relevant and important in the process of democratization.

Absence of justice compromises peace and balanced socioeconomic development.
Observably, that real justice implies first of all the credibility of the judiciary.'' Modern
administration of justice is through the judiciary, not through the ancient trial by ordeal."?
The judiciary as a mechanism for the interpretation of the law and the resolution of
disputes administers justice in the name of the State. Mr. Singhvi, a former United
Nations Special Rapportuer to investigate the independence of judges and lawyers was
not in doubt that the absence of impartiality and the independence of the judiciary leads
to a denial of justice and makes the credibility of the judicial process dubious. He
observed that “[IJmpartiality and independence of the judiciary is more a human right of
the consumers of justice than a privilege of the judiciary for its own sake.”" In the words
of Mr. Ahmed Ould-Abdallah ‘It is important to ensure the independence of the judiciary
across the continent because, otherwise, it would be difficult to think about genuine
collaboration at international level. But priority should be given to justice at the national
level, in order to make sure that governments practice at home what they preach at the
continental level.”'*

Justice is a precious commodity as “injustice anywhere is a threat to justice
everywhere”."” The role of an independent judiciary is extremely important in for
democratization, because without the independence of the judiciary there cannot be
impartial justice. Without an independent judiciary constitutional democracy would
become meaningless. Justice is rooted in public confidence and once that confidence is
destroyed, justice, the rule of law and indeed democracy suffer.'® Even political
competitors must be able to achieve mutual respect for the independence of the judiciary,

rather than get stuck with mutual violations of the independence of the judiciary.

" This is not to ignore primary justice administered at community level as a means of settling disputes,
often referred to as alternative dispute resolution mechanisms. See Jennifer Widner in “Courts and
Democracy in Post-conflict Transitions: A Social Scientist’s Perspective on the African Case” (infra)

2 English judicial history records trial by ordeal prior to the 12" century as where an accused would be
forced to pick up a red hot bar of iron, pluck a stone out of a cauldron of boiling water, or something
equally painful or dangerous., or the accused would be tied up and thrown into a lake or other body of
water. Trial by ordeal was banned by William II (1087-1100) and was condemned by the Church in 1216.
The tendency to resort to mob justice, sometimes instigated by political heavyweights is a crude way of
exacting justice, reminiscent of the ancient and long discarded trial by ordeal and ought not to have any
place in any modern democracy.

" U.N. Doc E/CN.4/Sub.2?1985/18 and Add.1.-6 para75, 1985, Cited in the Report by one of Mr Singhvi’s
successors, Mr Loandro Despouy, to the UN Commission for Human Rights, Dec. 31, 2003, UN Doc. No.
E/CN.4/2004/60

'* Keynote Address by Mr. Ahmedou Ould-Abdallah, Special Representative of the Secretary General of
the United Nations for West Africa at West African Judicial Colloquium, http:/www.warc-
croa.org/Discours%200uld%20Abdallah%20Anglais.htm (accessed 2007/10/08)
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1.4 The Research Question

Most of Sub-Saharan Africa has embraced democratic governance, with democratic
constitutions in place. Some of these constitutions contain express provisions for the
protection of the independence of the judiciary, showing that democratic Sub-Saharan
Africa recognizes that the independence of the judiciary is an imperative to modern
African societies.

The present exercise examines the adequacy or of the constitutional and legal guarantees
of the independence of the judiciary and the rule of law in Sub-Saharan Africa.

The further question is whether there is manifest commitment to the independence of the
judiciary and the rule of law especially among the leaders of democratic Sub-Saharan
Africa. An affirmative answer means that ways must be found to ensure that such
commitment is reinforced so that the evolving principle of judicial independence is
entrenched. A negative answer means that further inquiry be done as to what needs to be
done to elicit the much needed commitment to the independence of the judiciary and the
rule of law and to ensure that democracy thrives.

Constitutional or legal guarantees of judicial independence though necessary, are
insufficient to show the existence of an independent judiciary and the observance of the
rule of law. There is need for political commitment. Many examples in democratic Sub-
Saharan Africa today support an argument that the combination of express political
statements and the attitudes of the political leaders towards the judiciary show that they
treat the independence of the judiciary as unwelcome in the implementation of their
agendas. Events in the Comoros, Cape Verde, Togo, Mauritania, Nigeria, Ghana,
Senegal, Sudan, Ethiopia, Eritrea Uganda, Kenya, Tanzania, Madagascar, Cameroon, The
Democratic Republic of the Congo, Zambia, Zimbabwe, Malawi, Mozambique,
Swaziland and South Africa, to name but a few countries, would tend to support this
argument.

Circumventing constitutions is nothing new in Sub-Saharan Africa. Memories are still
fresh regarding what happened to the independence constitutions of most African states.'”
Shortly after their adoption, those independence constitutions were either abandoned or
extensively amended, including removing the bill of rights, on the pretext that they were
foreign concepts and lacked the character of African. Multiparty rule was replaced by
single party dictatorship on the pretext that the concept of multipartyism was foreign to
Africa and was divisive. Military takeovers of government and suspension of
constitutional order in Sub-Saharan Africa became the order of the day. Not surprisingly,
we are seeing today in democratic Sub-Saharan Africa the ‘new’ democratic constitutions
being subjected to numerous amendments with a call to inject into them more of the
African character. If what Sir Winston Churchill is anything to go by, then Africa

7 “The Role of the Legislature and the Executive in Constitution Making and Domestication of
International Instruments” by Dr Jane Ansah, Attorney General of Malawi, March, 2007



remains in perpetual search for the right form of government.'® This work discusses the
view that the principle of the independence of the judiciary might be foreign to Sub-
Saharan Africa.

1.5 The Objective of the Research
There are five objectives.

Firstly to demonstrate that the independence of the judiciary is a constitutional
imperative, a rule of law imperative, a human rights imperative and an imperative for
democratic governance in Sub-Saharan Africa. History will reveal a long struggle littered
with martyrs for the independence of the judiciary and the rule of law.

Secondly to assess the extent to which Sub-Saharan African Constitutions guarantee the
independence of the judiciary in the respective countries.

Thirdly to assess the extent to which the promotion of the independence of the judiciary
is implemented in Sub-Saharan Africa.

Fourthly to highlight some of the major threats or challenges to judicial independence in
democratic Sub-Saharan Africa

Lastly to make recommendations aimed at eliciting total commitment to judicial
independence and the rule of law especially among the political leaders of Sub-Saharan
Africa.

1.6 The Significance of the Research

Concerns about lack of commitment and threats to the independence of the judiciary and
the rule of law have been voiced in numerous forums, writings and judicial
pronouncements. In 1948 the Universal Declaration of Human Rights affirmed the need
for independent and impartial tribunals for the protection of individual rights under the
law. In 1985 the Seventh United Nations Congress on the Prevention of Crime and
Treatment of Offenders adopted Basic Principles on the Independence of the Judiciary
and these were endorsed by the General Assembly the same year. That notwithstanding,
the 1990s saw an alarming increase in attacks on judges and lawyers in many countries
leading to what appeared to be an overall weakening of human rights protections.

When Mr. Param Cumaraswamy of Malaysia was in April, 1994 appointed United
Nations Commission on Human Rights Special Rapportuer °to focus on problems and

'® In one of his famous quotes, Sir Winston Churchill said “ Many forms of Government have been tried,
and will be tried in this world of sin and woe. No one pretends that democracy is perfect or all-wise.
Indeed, it has been said that democracy is the worst form of government except all those other forms that
have been tried from time to time.” (1947)

' Prior to Mr. Cumaraswamy, Mr. Singhvi had the task to investigate the independence of the judiciary in
UN Member States and he drafted what came to be known as the Singhvi Declaration which was



progress in promoting universal judicial independence, he pledged to raise international
awareness of the Guidelines and Conventions related to judicial autonomy, defense
counsel and jurors, and treatment of prisoners. In his report to the Commission in 1995,
MR Cumaraswamy pledged to work to publicize the Basic Principles on the
Independence of the Judiciary and ensure that people understood them. The work Mr.
Cumaraswamy set out to do must continue. Mr Param Cumaraswamy was replaced in
2003 by Leandro Despouy of Argentina.

The African Charter on Human and Peoples’ Rights also recognizes the independence of
the judiciary in Africa as indispensable to the protection of human rights. The AU
Protocol adopted in June 1998 for the establishment of the African Court on Human and
Peoples’ Rights guarantees the independence of the Court in much the same way as most
constitutions of democratic Sub-Saharan Africa guarantee judicial independence in their
countries. The effectiveness of the African Court on Human Rights and the African Court
of Justice will depend not only on de jure independence of the judiciary but more
importantly on de facto independence of the judiciary practiced at national level.
Prioritizing the principle at national level will no doubt ensure its observance at
continental level.

It is the purpose of this work to examine the guarantees and the levels of the
independence of the judiciary and to contribute to the understanding and popularization
of the evolving principle of the independence of the judiciary in Sub-Saharan Africa,
adherence to the rule of law which in turn must lead to the consolidation of democracy.
The work also suggests ways in which challenges and threats to the independence of the
judiciary can be deal with to ensure protection of the principle. Sub-Saharan Africa
having adopted democratic governance must stay the course and must allow democracy
to flourish by abiding by the rule of law in an atmosphere where the concept of judicial
independence is allowed to evolve.

1.7 The Hypotheses

This work is premised on the fact that the independence of the judiciary and the rule of
law form the bedrock of a working democracy, as a cornerstone of any functioning
democratic structure. Democratic Sub-Saharan Africa today needs more of judicial
independence and adherence to nurture the young democracy for the good of the peoples
of the region. Guaranteeing judicial independence in a country’s constitution or other
laws is only the first step towards ensuring its observance. The degree to which the
constitution guarantees the independence of the judiciary varies from country to country.

Further, absence of commitment to the independence of the judiciary and the rule of law
signifies absence of commitment to democracy. There must be independence of the
judiciary as a matter of law and as a matter of fact. Most countries in Sub-Saharan Africa
recognize the independence of judiciary but they have yet to show commitment to it and
to the ideals of democracy. Collapse of democracy would mean a return to despotism,

subsequently overtaken by the UN Basic Principles on the independence of Judges and lawyers. The
Singhvi Declaration was never formally adopted.



totalitarianism, autocracy, dictatorship and gross abuse of human rights, much against the
will of the demonstrated people. Judicial independence is not a principle foreign to
Africa. There must be a role for everyone to uphold judicial independence and the rule of
law to ensure the survival and flourishing of democracy and Sub-Saharan Africa needs to
do more to promote and protect both de jure and de facto independence of the judiciary.

1.8 Methodology

Informed by previous work done in the area by various experts, this work devotes
considerable discussion to democracy, human rights and the rule of law with a view to
link them with the main area of focus, being the independence of the judiciary.

The research was mainly done in the library of the Constitutional Court of South Africa
which to date remains the best stocked court library known to the writer. It included
review of literature and case authorities by way of comparative study. Detailed analysis
of each country of the region is avoided. It is regional trends that are examined.”® The
work benefited from interactions with the Justices at the Constitutional Court and the
various academics presently at South African Institute for Advance Constitutional,
Public, Human Rights and International Law (SAIFAC).

1.9 Limitation of the Research

Surveys were not included as part of the project. There has been no empirical data
collected to explain the causes of the numerous attacks and challenges facing the
independence of the judiciary in Sub-Saharan Africa, for example.

1.10 The Structure of the work

The work is in six parts. The first part is the introduction, setting out the scope of the
work. The part seeks to justify the need for an in depth work. It places the quest for
justice in Sub-Saharan Africa as preoccupying the people of the region. The objectives of
the research are set out, the importance of justice in a democratic state, the research
question, the significance of the research, the hypotheses, the research methodology and
the limitations of the exercise are highlighted.

The second part briefly discusses democracy in Sub-Saharan Africa and draws a link
between the rule of law, observance of human rights and democracy. The part examines
the extent of democratic governance in the sub continent, by first defining democratic
governance. Some main principles of democratic governance are discussed, with the rule
of law given prominence. The doctrine of separation of powers and the role of the
judiciary in a democracy are also discussed.

The third part discusses the principle of the independence of the judiciary generally and
how it is linked to democracy, the rule of law, human rights and economic growth. The

% For detailed country analysis the reader is referred to fuller works as cited herein and available
elsewhere.



historical development of the principle is intended to show that it has a long history and it
is a tried and tested principle, it is achievable and yet it has been the subject of assault
and martyrs. Contemporary issues relevant to the independence of the judiciary, such as
judicial accountability, are dealt with.

The fourth part is devoted to the trend in relation to the independence of the judiciary in
Sub- Saharan African countries. The variations in the constitutional and legal guarantees
are highlighted, levels of commitment generally and actual observance and promotion or
otherwise, of the principle in Sub-Saharan Africa.

The fifth part considers the future of the independence of the judiciary in Sub-Saharan
Africa including what needs to be done to ensure its promotion and protection.

The sixth part is devoted to conclusions.
2 Democratic Governance in Sub-Saharan Africa

Sub-Saharan Africa lies south of the Sahara Desert on the African continent. It is
considered the poorest region of the world. It suffers form the effects of economic
mismanagement, high levels of corruption, high levels of illiteracy, ethnic conflicts and
the legacy of colonialism and slavery. The 48 countries of the region called Sub-Saharan
Africa include six island countries of Mauritius, Seychelles, Madagascar, Sao Tome and
Principe, Comoros and Cape Verde. The countries fall into further sub-regions of West
Africa, Central Africa, East Africa and Southern Africa. The region has a population of
over 750 million people. Nearly all of the Sub-Saharan Africa has adopted democracy as
a system of governance.?' Most of these countries have attained democratic governance
in the 1990s with a view to improve their lot. Change of government in Sub-Saharan
Africa is nothing new. Sometimes the change has been through military take-over. As for
democratic change, some of which has seen violence, Sub-Saharan Africa has
experienced what experts have described as a “third wave of democratization”.”* Those
countries that felt liberated in the late 1950s and early 1960s have gone through a second
liberation through the process of democratization.

The survival and consolidation of democracy in Sub-Saharan Africa will depend on the
commitment and ability of the countries of Sub-Saharan Africa to take extra measures to
ensure that the independence of the judiciary is firmly established, respected, protected
and above all given priority. Democracy in sub-Saharan Africa must not be seen to be an
imposition from outside, but that which the people of the region really want and fought
for, even with the ultimate sacrifice. Sub-Saharan Africa requires strong, stable,
sustainable democracies to deal with the myriad of challenges facing the region. Hence,

*! Somalia remains without a democratic government while all military regimes in the region have been
replaced by democratic governments

** See “Challenges to Constitutionalism and Constitutional Rights in Africa and the Enabling Role of
Political Parties: Lessons and Perspectives from Southern Africa” by Professor Charles M. Fombad of the
University of Botswana, Professor of law, reprinted from The American Journal of Comparative Law,
Volume LV, Winter 2007, Number 1



democracy must be nurtured and protected. The role of independent judiciaries will be
critical in that process. Without an independent judiciary there can be no protection of
rights, including minority rights, the rule of law, and therefore no democracy. An
independent judiciary is a guarantee to democracy.

2.1 The Meaning of Democratic Governance

When Sir Winston Churchill described democracy as the worst form of government little
did he know that that would be the form of government sweeping through the entire
globe today.” Indeed it has been said that if all people were Angels, there would have
been no need for government. The support for democracy in Sub-Saharan African
countries, though on the decline in some countries, remains higher than before the third
wave of democracy.

Government may take one or more of any form of government, democratic, authoritarian,
dictatorship. Dr Kofi Abrefa Busia noted that at the time many African countries replaced
colonial rule with African rule the world lacked faith and conviction in democracy even
among the established democracies of the West. He identified whom he described as
halfhearted democrats.* This day almost the entire Sub-Saharan Africa has embraced
democracy.

The term democracy is used to describe a form of government in which the sovereign
power resides in and is exercised by the whole body of free citizens directly or indirectly
through a system of representation. It is distinguished from monarchy, aristocracy or
oligarchyZS. Some have said that democracy is a system of government based on the
consent of the governed. Abraham Lincoln defined democracy as a government of the
people, by the people and for the peop1626. Liberal democracy is most common. Critics of
liberal democracy have argued that it tends to be idealistic and apparently lacks realism.
They argue that liberal democracy is an abstract idea rather than a system of governance
that delivers real transformation while addressing issues of well-being such as a poverty
and inequality. This also tends to explain some of the disillusionment that some societies
suffer upon adopting democratic governance.”’ The truth of the matter is that democracy
is not an abstract concept, but a real driving force towards attainment of progressive well-
being. This becomes clear when one begins to understand the central elements and
principles of democracy and how relevant they are to the progressive well-being of
individuals and societies.

3 Sir Winston Churchill is quoted as having said “Many forms of Government have been tried, and will be
tried in this world of sin and woe. No one pretends that democracy is perfect or all-wise. Indeed, it has been
said that democracy is the worst form of government except all those other forms that have been tried from
time to time.”

** “The Prospects for Democracy in Africa’ lecture delivered on 4™ January, 1961.

* “The Interface Between the Three Organs of Government in the Promotion of Good Governance” by
Professor Z.D. Kadzamira, Vice Chancellor, University of Malawi, 26027 January 2006.

26 US President Abraham Lincoln’s Gettysburg Address, November, 1863

7 Some view democracy as tyranny of the majority over the minority, besides being expensive and
breeding inefficiency, corruption and social divisions.
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There are different forms of democracy carrying different labels. There is majoritarian
democracy which emphasizes on majority rule. Minorities are not always comfortable
with majoritarian democracy and will often times raise the issue of proportional
representation. Some have argued that democracy is not only majority rule, but rather it is
also the rule of basic values, values upon which the whole democratic structure is built,
and which even the majority cannot touch.”® Pluralist democracy, on the other hand, is
viewed as a government by the people operating through various organized groups such
as political parties or pressure groups. There is the elitist democracy which suggests that
in real life there are only few powerful individuals who must run the affairs of the State.

The constitutional democracy that most Sub-Saharan African countries have adopted
places the constitution as the supreme law and emphasizes on respect for the rule of law.
All organs of state are subject to the constitution. The main features of a constitutional
democracy are meaningful popular elections to create government, existence of limitation
as to governmental power and effective recognition and guarantee of individual rights.29
A constitution is a living document. The court which interprets it must constantly breathe
life into the constitution. Only an independent court can do that effectively.

In its report entitled Governance Matters 2007: Worldwide Governance Indicators 1996-
2006 released July10, 2007, the World Bank noted that some of Africa’s poorest nations
had made big strides towards good governance within the period of ten yeaurs.3 % That-not-
withstanding there are signs of disillusionment with democracy in some parts of Sub-
Saharan Africa, where observably respect for authority appears to have diminished
considerably. An earlier survey by Michigan State University in the US had shown that
although Africans’ support for democracy remained high, there was increasing
dissatisfaction with the way it was practiced in their countries with especially rapid
decline in Nigeria, Malawi, Zambia and Zimbabwe.?! The data was from three round of
survey administered across the regions of Africa.’” It must be pointed out that there is no
perfect democratic State in the world.*® Differences in forms of democracies will
invariably be dictated by different cultural values, beliefs ethnic composition, historical

*¥ The Indian Court has held in the 1970s that there are certain constitutional provisions which not even the
majority can amend if the effect of such an amendment is to change the constitutional foundation of the
constitution. See also Rt. Hon. Beverley McLachlin, CJ of Canada on Judicial Independence cited below

* This is in contrast with a system of Parliamentary supremacy as is present in the United Kingdom. Most
of Sub-Saharan Africa was ruled under the Parliamentary supremacy system before the third wave of
democracy. While the position might have changed with the adoption of constitutional democracy, there is
evidence that attitudes of parliamentary supremacy linger on.

0 See “Africa embracing good governance: World Bank report” on
http:www.cbc.ca/world/story/2007/07/1 1/worldbank-report.html (accessed 2007-10-17)

3! “Africans sound of on democracy, corruption and poverty in MSU survey”, May 24, 2006,
http://newsroom.msu.edu/site/indexer/2784/content.htm accessed 2007/10/15

32 West Africa (Benin, Cape Verde, Ghana, Mali, Nigeria and Senegal); East Africa (Kenya, Madagascar,
Tanzania and Uganda) and Southern Africa (Botswana, Lesotho, Malawi, Mozambique, Namibia, South
Africa, Zambia and Zimbabwe).

3 In fact it has been suggested that every state is capable of democratic governance, an idea which opens
up for state to claim democratic governance even if in actual fact not democratic. Imperfections will be
observed in what may be described as old or mature democracies just as imperfections will be found in new
or modern democracies.
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backgrounds as well as levels of socio-economic development. Even in Africa,
democracy will differ from country to country.”* However, every State should at least in
theory be capable of democratic governance because there are several universally
accepted principles about democracy even if in practice on the ground might differ from
country to country.3 > Some of the principles of democracy are:

a) Respect for the human person — the citizens.

b) Equal civil and political rights among citizens.

¢) Consent of the governed.

d) Periodic free and fair elections

e) Decision by majority vote combined with tolerance of dissenting or opposing
views.

f) Transparency and accountability of Government officials and other activities.

g) Rule of law.

h) Freedom combined with responsibility.

i) Separation of powers.

j) The independence of the judiciary
2.2 The Rule of law
The Rule of Law is an ancient principle. Uncontrolled use of power and discretion by
those who governed, coupled with the unpredictability of rule by men in governing
society caused a lot of dissatisfaction and eventually gave birth to government of laws>°.
The rule of law became overriding such that both the rulers and the ruled became subject
to the sanctity of the law.’” In the present day the rule of law is considered to be a

cornerstone of a well-functioning democracy. It is undeniable that in the globalized world
the rule of law at national level becomes a precondition for a well functioning system at

** “Democracy in Africa: The Challenges and the Opportunities” An Address to the South African
Parliament by Chief Emeka Anyaoku, Commonwealth Secretary General on 1* June, 1998.

* “The Interface Between the Three Organs of Government in the Promotion of Good Governance” by
Professor Z.D. Kadzamira, Vice Chancellor, University of Malawi, 26027 January 2006.

3% While Plato was convinced that the best form of government was rule by a benevolent dictator, he
conceded that such leaders are hard to come by and he thought that government should be by god of Law
(by Nomos). Aristotle was clear that a king should rule by law and not by discretion

7 Both the early Greek philosophers and Christian philosophers had a vision of law as a system of rules
whose source lay outside the ruler himself.
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international level.”® Thus the scrupulous adherence to the rule of law both at national
and international level is the only way to ensure justice, development, well-being, peace
and security for this and future generaltions.39 Without a vigorous rule of law, defended
by an indegoendent judiciary, rights are not safe and the equality and dignity of all citizens
are at risk.

The rule of law is defined variously. It means that everyone is subject to the sanctity and
discipline of the law and that no one, whether the ruler or the ruled, sits above the law. !
No person or particular branch of government may rise above the law and no branch of
government should consider itself to have unlimited powers.*” This entails that there are
established rules known, accepted and which must be respected by all. Such laws must be
those that reflect the will and the morals of society expressed neutral, clear and objective
manner.” The rule of law also entails that citizens can only be constrained or punished
for violation of the law and in accordance with the law. This is called the principle of
boundedness in relation to the rule of law.

The rule of law implies the existence of just laws which make the legal system
predictable, fair and transparent; a legal system supported by effective judicial
institutions aimed at protecting citizens against arbitrary use of power by state authority
and lawless acts. As the bulwark of society the rule of law is regarded as a reliable long-
term bulwark against the abuse of state power.** Once the rule of law is breached,
society would not to function in peace.*”” It is As Chief Justice Spigelman of New South
Wales observed, those in society who are wealthy or powerful, including but not limited
to the manifestations of the executive branch of government, have other means of getting
their way. The effective operation of the rule of law, confines those with power, whether
in government or commercial corporations or the media or, in some societies and
contexts, social or religious groups or trade unions.*®

¥ See “The International Rule of Law Starts at Home” by Ambassador (and Judge) Hans Corell of Sweden
in International Judicial Monitor Jul/Aug 2007 Volume 2, Issue 2, Accessed 2007-10-16 at
gttp://Www.judicialmonitor.org/current/ globaljudicial dialogue.html

Ibid
% See “Why the Rule of Law Matters” by Guillermo O’Donnell, Journal of Democracy,
Baltimore,Oct.,2004, Vol. 15, Issue 4; p32
*! Former Chief Justice Dumbutshena of Zimbabwe is quoted as having once said that “The Rule of Law
demands from the State and the Citizen that they be subject to the laws and rule which make society to
function in peace. Laws are necessary not only to make society function in peace but also to establish the
legality of the State.” Quoted in “The Judiciary and the Rule of Law” by former Chief Justice R.A. Banda
of Malawi (unpublished)
> The equality before the law provision under the constitutions of democratic Sub-Saharan Africa
It is widely believed that an amendment of 2001 to section 65 of the Republic of Malawi Constitution
targeted the National Democratic Alliance party which had just been formed with a view to put it out of
business or create a vehicle for the removal of its members from parliament.
* “Globalization and the Rule of Law” by Professor Jeffrey D. Sachs, a Galen L. Stone Professor of
International Trade at Harvard University, Remarks delivered at Yale Law School, October 16,1998.
* “The Judiciary and the Rule of Law” by former Chief Justice R.A. Banda of Malawi (unpublished);
% «Judicial Independence: Purposes and Threats” by Chief Justice Spigelman of New South Wales, 30"
April 2007.
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Both the substantive and the procedural laws should aim at resolving disputes in a fair
manner.?” Such set of laws must provide a framework for majority rule as in democracy,
while at the same time protecting minority rights. A distinction has often been drawn
between rule of law and rule by law. There will be a rule by law where unjust and
oppressive laws are enacted and used to exercise governmental power over opponents of
the government.*®

The rule of law requires that it be recognized in the constitution of the country, the
foundation and framework for orderly government and democracy with appropriate
checks and balances. It is a theory of governance which relies upon a series of legal and
social constraints designed to promote order and to prevent arbitrary and unreasonable
exercise of government power. This is a government and a democracy of adequate and
effective participation by the public in selecting leaders and in making laws with full
protection for minority rights within majority rule; a democracy that allows for
meaningful public input in policy making through free speech, free press, freedom of
assembly and public discourse. Most importantly, however, rule of law requires an
independent judiciary which is impartial and effective.* An independent judiciary is
regarded as the cornerstone of the Rule of law because it facilitates effective application
of the Rule of Law.”

Viewed from an economic developmental perspective, it is beyond question that
observance of the rule of law promotes economic development. Multilateral institutions
such as the World Bank and many other policymakers throughout the world believe that
the rule of law promotes economic development.’' It will also be noted that NEPAD has
made good governance and the rule of law as its foundation. When countries in Sub-
Saharan Africa adopted constitutional democracy they recognized the supremacy of their
constitutions and therefore the supremacy of the rule of law. The United Nations
Millennium Development Goals champion the rule of law as a vehicle to bring about
sustainable development, explicitly acknowledging that achievement of the Millennium
Development Goals rests heavily on the development of the rule of law, among other
factors.

In drawing up the connection between the rule of law and the independence of the
Judiciary it is critical to appreciate that the existence of an independent, impartial and
effective judiciary is a fundamental aspect of the rule of law.> Again, while the prime

*7 Jurists and philosophers now distinguish between ‘substantive’ Rule of Law being rule according to
some particular set of laws that are valued for their content and ‘formal’ Rule of law being rule according
to any laws generated by some legislative process, even if they are “bad” laws.

* For example the pass laws of apartheid South Africa and media restriction laws of Zimbabwe

* «Building Blocks for a Rule of Law” by Judge Sidney Brooks, U.S. Bankruptcy Judge, April 2007

%0 “The Judiciary and the Rule of Law” by former Chief Justice R.A. Banda of Malawi (unpublished

>! This explains why in the early 1990s the World Bank and the International Monetary Fund began
conditioning financial assistance on the implementation of the rule of law in recipient countries.

> The Mo Ibrahim Foundation in the Ibrahim Index of African Governance the rule of law index assesses
the independence of the judiciary among other aspects and shows that low values of the independence of
the judiciary suggest power rule of law and high values suggest better rule of law. For Sub-Saharan Africa
the detailed expert survey analysis scores from 2000 to 2006 correlations are seen as lower than in other
countries http://www.moibrahimfoundation.org/index/by_cat rule of law.asp accessed 2007-10-16
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role of the judiciary is to administer the law, it is for the law-maker to ensure that the
laws which judges have to administer are inherently just laws.

There are critics to the Rule of Law™. One criticism is that the rule of law has gained
undeserved legitimacy in the modern world and it can be manipulated by the elite, the
shrewd and the calculating to their own advantage.’ The argument goes on to suggest
that the law has no clear objective, is indeterminate and therefore cannot possibly serve
as an effective barrier to the governments abuse of power. This is because power
structures in society, not the law itself, determine the outcome of legal issues and
problems.” Because judicial interpretation and enforcement of the law is influenced by
the ruling elite, the rule of law does nothing more than legitimize already existing legal
relationships and power structures, so the argument goes. Related to this criticism is that
which says that laws are often incapable of providing definitive standards of behaviour
because of their complex structures and unavoidable ambiguities in language™®.

Furthermore the law may not be tied to general notions of justice and fairness, thereby
tolerating extraordinary unjust rules undercutting the theoretical justifications of the rule
of law. The theoretical justification would be the promotion of liberty and restrained
government. Yet another criticism relates to legal transplanting in the name of
development”’. Thus developing countries are made to adopt laws often at odds with
cultural, political and social norms and be required to apply those laws in the name of
rule of law and development.”® The transplantation of economic laws, for example, is
criticized as being blackmail. Because Western societies generally control access to the
global market, to some extent, developing countries must adopt the developed countries’
laws and understandings of the rule of law in order to engage effectively in global
economic activity.”

Now, the above criticisms seem to have their root in the fact that there is no precise
definition of the rule of law and there might be variations form one country to another
and from one legal system to another. The laws themselves vary from country to country
and keep changing within their own contexts. Rather than diminish the centrality of the
rule of law, these criticism serve to highlight aspects of the concept that need

3 See “What is the Rule of Law”, an article of The University of lowa Center for International Finance and
Development, http://www.uiowa.edu/ifdebook/fag/Rule of Law.shtml accessed 2007/10/16

> Morton J. Horwitz, Harvard law professor and leader of critical legal studies suggested that “By
promoting procedural justice [ the rule of law] enables the shrewd, the calculating, and the wealthy to
manipulate its forms to their own advantage.”

> See “What is the Rule of Law”, an article of The University of lowa Center for International Finance and
Development, http://www.uiowa.edu/ifdebook/fag/Rule of Law.shtml accessed 2007/10/16

> ibid

> ibid

¥ Western democracies tend to focus on individual liberties, which others associate with capitalism. Again
in the West, legal development occurred simultaneously with social, political and economic development
while this is not the case with developing countries

% See “What is the Rule of Law”, an article of The University of lowa Center for International Finance and
Development, http://www.uiowa.edu/ifdebook/fag/Rule of Law.shtml accessed 2007/10/16
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refinement.” For example the laws that are made must have had the meaningful
participation of the generality and must be with sufficient clarity for the ordinary man and
woman to understand them. Such laws must not be mere transplants, but must be adapted
to local circumstances, taking into account the cultural, social and historical
circumstances of the country making the laws. A democratic environment would allow
for popular participation in law-making and therefore facilitate the observance of the rule
of law. As stated by Helen Yu and Alison Guersey®' “Economic growth, political
modernization, the protection of human rights, and other worthy objectives are all
believed to hinge, at least in part, on ‘the rule of law.””%?

The central role of the rule of law in the democracies of Sub-Saharan Africa is beyond
question. Sub-Saharan Africa cannot be governed by the rule of law without an
institutionalized arrangement for the independence of the judiciary as democracy depends
on the courts enforcing what the legislature intended, not what the executive wants®. We
need more, rather than less, observance of the Rule of Law. The former World Bank
President James Wolfensohn rightly observed that there would be no sustainable
development in Africa when justice and the rule of law do not prevail.64 The former
President is quoted as having said that there “must be legal and judicial system in Africa
which functions equitably, transparently and honestly before the continent can achieve
equitable development.”® Of course it has to be conceded that it is difficult to measure
observance of the Rule of Law. However its contribution to democracy, liberty and well-
being is assessed from time to time through governance indicators.*®

2.3 Human Rights Priority

% Each country will have to work out how best to equip itself with a performing law and justice system that
will take into account the country’s own social, economic, cultural, historical and political circumstances.
' World Bank, The Rule of Law as a Goal of Development Policy
62 Also the Mo Ibrahim Foundation in the Ibrahim Index of African Governance observes that
“Governments and governance cannot function without the political good called Rule of Law. Such a
designation refers not necessarily to the Anglo-Saxon common law, the Napoleonic Code, Islamic
jurisprudential methods or others, but rather to a codified, transparent method of adjudicating personal
disputes of all kinds, formal and informal contractual obligations, and disputes between citizens and the
nation-state, without resort to violence. Thus nation-states with enforceable codes of law, nation-states that
have adhered to international conventions and legal obligations, and nation-states with judicial mechanisms
free of state control have stronger rule of law regimes and supply larger amounts of the political good of
Rule of Law.” http://www.moibrahimfoundation.org/index/by_cat rule of law.asp accessed 2007-10-16
63 See “Judicial Independence: Purposes and Threats” by Chief Justice Spigelman of New South Wales,
30™ April, 2007.
% While opening a session of All Africa Conference on Law, Justice and Development, in Abuja, Nigeria,
“World Bank President Calls for Well Established Rule of Law in Africa.”
http//eco.worldbank.org/WBSITE/EXTERNAL/EXTDEC/EXTRESEARCH/EXTPROGRAMS/EXTTRA
DERESEARCH...accessed 2007-10-16 The President emphasised that “Without the protection of human
and property rights, and a comprehensive framework of laws, no equitable development is possible” and
that there was need for African countries to demonstrate their resolve to embark on the path of legal and
judicial reform by redefining their budgets priorities and by allocating adequate budgetary resources to
(s);lstain the proper functioning of all legal and judicial institutions.

Ibid
% World Bank governance indicators and the Mo Ibrahim Foundation Ibrahim Index of African
Governance are but examples of how the rule of Law rates in governance of the various countries of the
world.
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The UN in its Background Note recognizes that human rights require the independence of
the judiciary as its priority.67 The founding nations of the United Nations were
determined to “‘establish conditions under which justice and respect for obligations
arising from treaties and other sources of international law can be maintained”.®® The
1948 United Nations Universal Declaration on Human Rights adopted three years after
the UN Charter recognized the need to afford individuals effective remedies for violation
of the rights before a competent, independent and impartial tribunal.®” The position was
reaffirmed in 1966 through the adoption of International Covenant on Civil and Political
Rights which enshrined judicial rights of fair trial and others as a matter of law, and not
just as a matter of principle.70 The Covenant and two Optional Protocols, along with the
1966 Covenant on Economic, Social and Cultural Rights and the Universal Declaration
on Human Rights, together make up what is known as the International Bill of Human
Rights. Human rights observance as a tenet of constitutional democracy requires
enforcement mechanisms and, as most observers will readily acknowledge, an
independent and assertive judiciary becomes indispensable for both human rights and
democracy. As a judiciary is established to ensure compliance with the law, it becomes a
fundamental organ of State for preventing abuse of power and protecting human rights. It
was on this account that the United Nations set forth standards in relation to the
independence of the judiciary, termed Basic Principles on the Independence of the
Judiciary, in 1985. These were followed by the adoption by the UN Economic and Social
Council in 1989 of Procedures for the Effective Implementation of the Basic Principles
on the Independence of the Judiciary.

At regional level the African Charter on Human and Peoples’ Rights recognizes the need
for protection and enforcement of human and peoples ’'rights. Indeed previous
governments were criticized for gross violations of human rights and the third wave of
democracy case with promises of better protection of human rights, besides economic
empowerment. Africa is not alone in recognizing the centrality of the independence of the
judiciary in the observance and enforcement of human rights.”!

2.4 Separation of powers
Modern democratic constitutions rarely define the doctrine of separation of powers. The

Republic of Malawi Constitution, for example, does not use the word ‘power’. Instead it
talks about the separate status, function and duty of the executive,’” the legislature’® and

T UN Background Note The Independence of the Judiciary: A Human Rights Priority
File://A:/JUDICIARY .htm; http://www.un.org/rights/dpil837e.htm accessed 2007/6/6

% Charter of the United Nations adopted in 1945

% Articles 8 and 10 of the UN Universal Declaration on Human Rights

7 Article 14 provides that “(1) All persons shall be equal before the courts and tribunals. In the
determination of any criminal charges against him, or his right or obligations in a law suit, everyone shall
be entitled to a fair public hearing by a competent, independent and impartial tribunal established by law”
! Asia, Arab, Europe Latin America regions have all recognised the principle of the independence of the
judiciary in their various human rights instruments.

2 Section 7 of the Republic of Malawi Constitution

73 Section 8 of the Republic of Malawi Constitution
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the judiciaury.74 The principle of separation of powers seeks to separate the powers and
functions of the state with no single organ of State exercising complete authority as each
is regarded as independent of the other. No organ of government is more government
than the others’”. They must complement each other in the service of the society.

Separation of power divides the organs of government into three namely; the Executive,
the Judiciary and the Legislature. The Legislature makes laws, the Executive puts the
laws into operation while the Judiciary interprets the laws. The principle is extended to
enable the three branched to act as checks and balances on each other. The fact that each
branch independently checks the other from exceeding their powers, ensures that the rule
of law is observed and individual rights are protected.

The principle dates back to ancient Greece when Aristotle favoured mixed government
composed of monarchy, aristocracy and democracy since he saw that none was ideal. In
1656 James Harrington proposed a system based on separation of powers.

John Locke, an English political philosopher (1632-1704), idealized the principle of
separation of powers in his “Second Treatise of Civil Government” 1690. This was after
he had noted that there were temptations to corruption which existed where the same
persons who have powers of making laws also have the power to execute them. Locke’s
views were part of a growing English radical tradition and this prepared the ground for
separation of powers in England.

Paradoxically by a faulty analysis of the English concept of separation of powers, ® Baron
de Montesquieu, the French political and legal philosopher who admired the English
concept of separation of powers, gave the impetus and moving spirit to the principle of
separation of powers as a real antidote to abuse of power. The name Montesquieu is now
firmly attached to the principle of the separation of powers. Montesquieu saw not only
separation of powers between the three branches of English Government, but within
them, such as the decision-sharing power of judges with juries, the separation of the
Monarch and Parliament within the legislative process. And in his book “The Spirit of
Laws” 1748 Montesquieu considered that English liberty was preserved by its
institutional arrangements. He said:

“Political liberty is to be found only when there is no abuse of power. But constant experience
shows us that every man invested with power is liable to abuse it, and to carry his authority
as far as it will go .... To prevent this abuse, it is necessary from the nature of things that one
power should be a check on another .... There would be an end of everything if the same
person or body, whether of the nobles or of the people, were to exercise all three powers”.”

™ Section 9 of the Republic of Malawi Constitution. It has been suggested that undue emphasis on power
rather than, status, functions and duties is part of the reason why the principle faces resistance.

7 See Judicial Independence Vis-a-vis The Executitve and the Legislature” by Honourable Justice Chipeta,
September 2005.

76 “The Role of the Judge in the Democratic State” by Hon Justice P. Nnaemeka-Agu of the Supreme Court
of Nigeria found in Commonwealth Secretariat List of Documentation and Reading Materials for
Workshop on Administrative Law Blantyre, Malawi, 1-4 August 1994

7 Lespirit des Lois, Bk 11 as translated by Nuget {1949}
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Locke’s and Montesquieu’s ideas found a practical expansion in the American revolution.
The framers of the American Constitution in the 1780’s were motivated by the desire to
make impossible the abuses of power they saw as emerging from the English King
George III. They thus adopted and expanded the separation of powers principle in that
not only were the three branches of Government separated but they were also balanced.
The Judiciary which was hitherto regarded as the weakest of the three was balanced with
the others. The modern day concept of separation of powers is a refinement of what was
adopted in America those many years ago. Few subsequent democracies have fully
adopted the American approach, but the concept is universally aspired to, though taking
various forms amidst the complex inter-play of ideas, interests, institution and the
political circumstances that form part of each government system.”®

2.5 The Role of the Judiciary in a Democracy

As democracy takes root the close relationship between democracy on the one hand and a
fair and an independent judiciary becomes almost obvious; one can not exist without the
other. The reality though is that while the independence of the judiciary is an essential
element of democracy, theoretically there can be the independence of the judiciary even
though there is no democracy. The history of the concept of the independence of the
judiciary will show this. As Judge Sidney Brooks, US Bankruptcy Judge correctly put in
a presentation he made at a Fulbright Scholars Conference, April, 2007,

“If it were left for me to decide whether we have a democracy without fair
and independent courts- or fair and independent courts without a

democracy- I would not hesitate to choose the latter”.”

The explanation is that democracy without an independent judiciary would fail and turn
into tyranny, whereas tyranny would inevitably collapse in the face of an independent
judiciary. Failed tyranny would probably give way to democracy. The judiciary should be
a strong defender of democracy as the last line of defense. It is not the case that the
judiciary is an enemy of democracy as some would want to argue. This should show that
a fair and independent judiciary is very important to society. It ought to be cherished and
given high priority even in a democratic setting. The words of Kriegler J. in the South
African case of S v Mamabolo (E. TV and Others Intervening),™ distinctly explain the
role of the judiciary:

“In our constitutional order the judiciary is an independent pillar of the State,
constitutionally mandated to exercise the judicial authority of the State
fearlessly and impartially. Under the doctrine of the separation of powers it
stands on equal footing with the executive and legislative pillars of the State;
but in terms of political, financial or military power it cannot hope to

"See “Separation of  Powers: Doctrine and Practice” by Graham Spindler,
http://www.parliment.nsw.gov.au/prod/parlment/publications.nsf/0/ES8B2C63DC23E5 1

7 “Building Blocks for a Rule of Law” by Judge Sidney Brooks, U.S. Bankruptcy Judge, April 2007.
802001 (5) BCLR 449 (CC) paras 16-17
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compete. It is in these terms by far the weakest of the three pillars; yet its
manifest independence and authority are essential. Having no constituency,
no purse or no sword, the judiciary must rely on moral authority. Without
such authority it cannot perform its vital function as the interpreter of the
Constitution, the arbiter of disputes between organs of the State and,
ultimately, as the watchdog over the Constitution and its Bill of Rights — even
against the State. "8l

The judiciary being one of the three branches of government has upholding the Rule of
Law as its central role in a democracy.®® The judiciary has a sensitive and crucial role to
play in controlling the exercise of power and upholding the Bill of Rights. For example
although Parliament has a wide power to delegate legislative authority to the executive,
there are limits to that power and it is the duty of the courts to ensure that the limits to the
exercise of public power are not transgressed®’. In order for the judiciary to effectively
perform its function it is important that the judiciary be independent and that it be
perceived to be independent.* The role of the judiciary in safeguarding the principle of
separation of power includes developing the principle itself.*” There comes a time when
the courts must perform the difficult task of reconciling democracy with the operation of
the courts themselves, especially in an emerging democracy. If the judiciary is to speak
without fear or favour, ill-will or affection, it must be truly independent and outside the
control of the other Branches. The judiciary must uphold the law and the legal system and
must show commitment to the rule of law. It must provide mechanisms for a fair and
peaceful resolution of conflicts in accordance with pre-established rules and under fair
and balanced procedures. The judiciary must contribute to legal certainty by clarifying
norms and the relationship between them through interpretation and by contributing to
the evolution and refinement of legal rules.

The traditional role is seen when the judiciary decides disputes between citizens inter se,
between the citizens and other residents in the State and between the citizen and the state
or any of its agencies. This indeed is the basic purpose for which the judiciary exists.
Through the traditional functions of the judiciary by enforcing contracts and creating a
climate of stability and predictability for business, the judiciary plays a key role in
promoting economic development. This role includes declaration of rights and
pronouncements of several issues that might be in litigation between parties in
accordance with the laws of the particular State. In performing this function the judiciary
is concerned with justice according to law which may not coincide with the ordinary
concept of justice. This is also referred to as popular justice in the sense of giving to
every man his dues or social or distributive justice in the sense of giving to every society

*! Ibid
z “The Judiciary and the Rule of Law” by former Chief Justice R.A. Banda of Malawi (unpublished)

Ibid
% Independence of the judiciary is a fundamental requirement for a functioning democracy. It is essential to
the courts integrity and credibility within a political system.
8 See De Lange Vs Smuts NO and Others 1998 (3) SA 785 (CC), 1998(7) BCLR 779 (CC) where
Ackermann J said “I have no doubt that over time our Courts will develop a distinctively South African
model of separation of powers, ...”
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its dues.®® The challenge for judges is to bridge the gap between justice according to law
and according to ordinary or popular justice. This is not to suggest that the law should be
compromised.

The words of Chief Justice Chaskalson sitting in the South African Constitutional Court
are apt when he said in S V Makwanyane and Another®’ that:

“Public opinion may be of some relevance to the inquiry, but in itself, it is no substitute for the
duty vested in the courts to interpret the Constitution and to uphold its provisions without fear
or favour. If public opinion were to be decisive, there would be no need for constitutional
adjudication. The protection of rights could then be left to Parliament, which has a mandate
from the public, and is answerable to the public for the way its mandate is exercised, but this
would be a return to Parliamentary Sovereignty, and a retreat from the new legal order
established by the 1993 Constitution. By the same token the issue of constitutionality of capital
punishment cannot be referred to a referendum, in which a majority view would prevail over the
wishes of say minority. The very reason for establishing the new legal order, and for vesting the
power of judicial review of all legislation in the courts, was to protect the right of minorities
and others who cannot protect their rights adequately through the democratic process. Those
who are entitled to claim this protection include the social out casts and marginalised people of
our society. It is only if there is a willingness to protect the worst and weakest among us that all
of us can be secure that our own rights will be protected. This court cannot allow itself to be
diverted from its duty to act as an independent arbiter of the Constitution by making choices on
the basis that they will find favour with the public.”

The trend on this point seems to be a movement away from technical justice to
substantial justice which is close to the concept of ordinary justice.*® The judiciary is the
perfect vehicle for protecting minority rights while the executive and the legislature are
more responsive to the majority.90 Judges have no constituents. Thus judges must focus
on what is right even if that in not necessarily popular.

What happens in traditional judicial role is that the judiciary determines the claim on the
basis of the law and facts, it examines and states the law before applying that law to the
facts, it interprets relevant statutes including rules of procedure and states on the
application of the statute. The court carefully examines the relevant law as embodied in
decided cases, overruling or modifying them while taking into account the dynamics of
our ever-changing society. It is part of the responsibility of the judiciary to see to it that
living men and women are not ruled by dead law.”' Before resolving any conflict the
court must determine the law. A conflict must be resolved in an impartial manner. The

8 “The Role of the Judge in the Democratic State” by Hon Justice P. Nnaemeka-Agu of the Supreme
Court of Nigeria found in Commonwealth Secretariat List of Documentation and Reading Materials for
Workshop on Administrative Law Blantyre, Malawi, 1-4 August

%7 1995(3) SA 391 (CC): 1995(6) BCLR 665 (CC)

% Ibid at paras 88-9

% “The Role of the Judge in the Democratic State” by Hon Justice P. Nnaemeka-Agu of the Supreme Court
of Nigeria found in Commonwealth Secretariat List of Documentation and Reading Materials for
Workshop on Administrative Law Blantyre, Malawi, 1-4 August 1994

% « The Role of the Independent Judiciary” by Susan Sullivan Lagon in Freedom Papers 4 at page3

! “The Role of the Judge in the Democratic State” by Hon Justice P. Nnaemeka-Agu of the Supreme Court
of Nigeria found in Commonwealth Secretariat List of Documentation and Reading Materials for
Workshop on Administrative Law Blantyre, Malawi, 1-4 August 1994
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judiciary also lays down appropriate judicial policy on one or more of the main issues in
the case. Again the judiciary recognizes and safeguards the principle of separation of
powers through the supervisory jurisdiction of higher courts over lower courts.

The process of democratization has markedly transformed the role of the courts from the
traditional role to its present pivotal role to uphold the rule of law and strengthen

democratic governance.

The Judiciary as the Guardian of the Constitution.

The judicial function is an essential component of constitutional democracy. The
judiciary is the guardian of the constitution and rule of law’”. It must interpret the
commands of the Constitution as no other body can. The Republic of Malawi
Constitution provides as follows:

“The judiciary shall have the responsibility of interpreting, protecting and enforcing this
Constitution and all laws in accordance with this Constitution in an independent and
impartial manner with regard only to legally relevant facts and the prescriptions of law.”"?

The judiciary has recognized this responsibility in a number of judicial
pronouncements.”* The courts have not been in any doubt that they have a constitutional
responsibility to review all constitutional decisions because they are the protectors and
guardians of the fundamental law of our country.”

The interpretation of the fundamental law of the country is and must remain the
constitutional responsibility of the courts. With the advent of the new dispensation in
1994, the judiciary in Malawi acquired a pivotal role and status in the maintenance and
strengthening of democratic constitutionalism.”® The courts have had to deal with many
controversial issues which raised awkward and difficult questions of law and fact. As
observed by the International Commission of Jurists Mission to Malawi it is a credit to
Malawi Courts that they have dealt with many such difficult cases both judicially and
judiciously. Since 1994 the judiciary has been a credit to constitutionalism in terms of its
decision making as well as capacity building.97

The Constitution makes it abundantly clear that it is the supreme law of the land.”® When
adopting constitutional supremacy, Malawi abandoned the doctrine of Parliamentary

%2 Sections 9 of the Republic of Malawi Constitution
%3 Section 9 of the Republic of Malawi Constitution.
** The Attorney General V Malawi Congress Party, L.J. Chimango MP and H.M. Ntaba (Press Trust Case)
MSCA Civil App. No. 22 of 1996:The Attorney General, Malawi Electoral Commission, UDF V Gwanda
Chakwamba, Kamlepo Kalua and B.D.K. Nkhumbwe MSCA Civil Appeal No. 20 of 1999. Attorney General
V Dr Mapopa Chipeta MSCA Civil Appeal No. 33 of 1994;[1996]1 LRC 459.
95 11.:
Ibid
% ICJ Mission to Malawi Preliminary Report on Removal Of Judges, 2002
97 T
Ibid
% Section 5 of the Republic of Malawi Constitution
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Supremacy.99Any act of government or any law that is inconsistent with the provisions of
the Constitution are, to the extent of the inconsistency, invalid.'® It also provided that in
the interpretation of all laws and in the resolution of political disputes the provisions of
the Constitution must be regarded as the supreme arbiter and ultimate source of
aluthority.101 In the application and formulation of any Act of Parliament and in the
application and development of the common law and customary law, the relevant organs
of State are engendered to have regard to the principles and provisions of the
Constitution.'” It must however be borne in mind that constitutional adjudication is
inherently difficult and especially in an emergent democracy, political disputes inevitably
enter the judicial arena'®. An independent judiciary is critical to the working of any
constitution in those circumstances.

Judicial Review

An important element of the functions of the courts is the exercise of judicial review of
legislative and executive acts. This entails the power to strike down executive acts or
pieces of legislation if inconsistent with the constitution. Modern democratic
constitutions tend to expressly provide for the power of judicial review.'® American
Constitutional history records that one of the founding fathers, Thomas Jefferson, fiercely
attacked judicial review as undemocratic, elitist and violation of the principle of
separation of powers. This tends to explain why despite being supported by more than
half the delegates to the Constitutional Convention, the term judicial review is
conspicuously absent from the Constitution of the United States.'”  Judicial review,
while not being synonymous with judicial activism, is a valuable deterrent in that the
State and other Branches of it must take it into consideration before they act lest they risk
the court’s rebuke. Judicial review allows the courts to be counterweight to the other
Branches. Without judicial review the judiciary would be too weak to play its role in the
system of separation of powers as envisaged by democratic constitutions.'” Tt is
important that the court understands the scope of judicial review in order that the power
be used appropriately without creating judicial tyranny.

The purpose of judicial review is to correct erroneous decision-making.'”’” The duty of the
court to check the abusive acts of another branch of government which in a non-

% See Jasi Vs Rep. Crimina